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Tax Problems in the Light of the 


Recovery Program 
II. Problems of the Federal Tax System 


By ProFEssorR PAUL HAENSEL * 


Critique of the Present Income Tax System 


N my Model Chart? the Federal Income Tax plays 
| naturally a prominent part. I do not believe in 
the advisability of a very stiff progressive rate 
schedule, however. The steepness of the progres- 
sion cannot be motivated by any scientific reasoning. 
At any rate, there is no justification whatever for as 
steep a curve in the progression as that enacted by 
the Revenue Act of 1934, a comparison of which with 
the progression of tax liability from the lower to 
the higher income groups in three other countries is 
approximately shown by the chart on the next page. 
The curve is further aggravated by the tax on cor- 
porations which hits the recipients of dividends * and 
by the income tax of the states. 

All normal conceptions of equitable taxation, of 
tax consciousness, of no taxation without represen- 
tation and of taxation for revenue purposes only are 
upset by this kind of progression even within the 
rich stratum of population, i. e., within recipients of 
net incomes of over $10,000 a year. Evidently the 
legislators have endeavored to avoid “irritation” of 
the average taxpayer Of the well-to-do stratum and 
have attacked with full force the few millionaires 
in a punitive aim. 

There is not the slightest doubt that this exces- 
sively high rate of taxation in the top brackets re- 





* Professor at Northwestern University (since 1930), formerly at the 
Universities of Moscow, Russia (1903-28) and of Graz, Austria 
(1929-30); temporarily lecturer at the London School of Economics 
(1928) and University of Chicago (1929); honorary Doctor of Munich 
University ; in Tsarist times, member of the Council (Board of Directors) 
of the Imperial Bank of Russia; under the Soviet regimé, president of 
the Financial Section of the Institute of Economic Research and eco- 
nomic consultant to the Commissariat (Ministry) of Finance and other 
institutions in Soviet Russia; author of numerous books and articles on 
public finance in Russian, German, English, French and Spanish. 

1In the ‘Tax Systems of the World,” edited by the Tax Research 
Foundation, fifth edition, 1934, p. 280, and reproduced in the October 
issue of THe Tax Macazine, p. 545. The Chart was completed on 
December 11, 1933. 

2 See the very illuminating calculations by Prof. Shoup in the January 
1934 issue of de Bulletin of the National Tax Association. 


duces the amount of possible investment and does 
not prevent lavish spending and abominable luxury 
of the rich class. Instead of trying to take away 50 
or more per cent of the income from the rich people 
a discrimination between saved (reinvested) income 
and spent income should have been made, as out- 
lined in the first article of this series.* 

Excessive rates encourage evasion and make eva- 
sion particularly profitable in the upper brackets. 
Even if we take for granted that the general income 
tax is a good tax in principle, we must not under- 
estimate its many faults and pitfalls which compel 
us to exercise some caution with respect to applying 
high rates or to proclaiming it as the chief or as the 
single tax of the nation. Without repeating trivial ob- 
jections known to every student of taxation (see Paul 
Leroy-Beaulieu) I would like to remind of the enor- 
mous practical difficulties in the application of the 
general income tax: 


(1) Assessment is extremely difficult and in the 
lower brackets costly and hardly worth while.* 

(2) Some kinds of income cannot be concealed 
(salaries, etc.), whereas other kinds—sometimes 
the most undesirable ones, as unscrupulous specu- 
lation—are difficult to detect or to assess. 

(3) The very commendable distinction between 
earned and unearned (investment) income is al- 
ways quite arbitrary; therefore, in general an ad- 
ditional tax on capital (source of investment) is 
more rational than a differential rate in the income 
tax. 

(4) Depreciation allowances cannot be ascer- 
tained with any degree of accuracy and open war 
of the Treasury Department against too liberal an 
3 Tue Tax Macazine, issue of October, 1934, 524. 

4 The preliminary Statistics of Income for 193 ‘show that 91 per cent 
(3,420,995) of all returns belong to the class below $5,000 but they are 


responsible for only 13 per cent ($42,200,000) of total tax collection or 
less than 34 cents per head of population a year. 














































































580 










THE TAX MAGAZINE 
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U.S. 1934 Act Approx. income tax in Approx. tax 
Net income classes : Tax percentage Gr. Britain 1931-32 percentage to income 
in dollars in dollars to income Tax percentage 
in dollars to income in France in Germany 

5,000- 6,000 76 1.26 945 15.7 19 24 
10,000- 11,000 380 3.45 2,225 20.2 28 32 
20,000- 25,000 1,716 6.86 7,290 29.2 38 40 
40,000- 50,000 6,400 12.08 19,500 39.0 48 45 
100,000- 150,000 36,590 24.39 78,135 52.1 54 50 
1,000,000-1,500,000 637,298 42.49 969,760 64.6 55 51 












* The figures for the United States (based upon the 1934 Act) are taken from the Congressional Record, 1934 p. 7974. 
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The British rates are cal- 


culated from the 75th Inland Revenue Report, 1933, and are based on rates for partly “earned,” partly investment income of married couples with three 


children (£1 = $5). 
tions’ income. 


attitude, as announced in connection with the 
Revenue Act of 1934, will simply increase litiga- 
tion and arbitrary rule; my proposal of introduc- 
ing two additional taxes (a tax on capital and on 
increase of capital; see below) will make this un- 
relented war more or less unnecessary. 


(5) The yearly assessments instead of averages 
for some years make the tax particularly unequal 
in case of a stiff progression as far as incomes sub- 
ject to great variations from year to year are con- 
cerned. 


(6) The problem of assessing capital gains and 
losses cannot be solved satisfactorily within the 
general income tax and the solution in the Rev- 
enue Act of 1934 is just as arbitrary and techni- 
cally so much more difficult to administer as any 
other solution tried before; only an additional tax 
on the accumulation of capital, as proposed by 
me (see my Chart: F.I.c and below), along with 
a tax on capital and the estate tax (see below) 
will more or less adequately solve the problem. 

(7) The same remark applies to the arbitrary 
and unjust attitude towards honest personal hold- 
ing companies which are penalized by the 1934 
Act; special punishment for non-distribution of 
income is particularly questionable, and dishonest 
people will find here another legal “hole” for eva- 
sion. 

(8) Many allowable deductions and credits are 
arbitrary, although unavoidable (therefore the 
rates should not be excessive); the intention of 
the framers of the 1934 Act to “plug the holes” by 
reducing allowable deductions has been carried 
much too far; in some cases it has made the law 
so complicated that only very experienced lawyers 
can handle them properly and in the United States 
there seems to be more tax litigation already than 
in any other country; such drastic and complicated 
legislation is the direct result of excessive rates 
where the smallest loop-hole becomes a matter of 
fiscal importance. 

(9) The flow of the income tax revenue becomes 
more unstable with the rise of progression and 
international readjustments so much more diffi- 
cult. 

(10) An income tax cannot technically be or- 
ganized in such a way as to consider the difference 
in the “saving capacity” (Ersparnismdglichkeit) of 
the individual taxpayers, for instance, a family of 
poor health, different standards, etc., which will 


For purposes of comparison it should be noted that the British law is more liberal in including the amount paid on corpora- 
Cf. also Lord Colwyn’s Report of the Committee on National Debt and Taxation, 1927, p. 95f. 
in the House Com. Print, 72nd Congress, 2nd Sess., ‘Double Taxation,”1933 p. 237. 


Details for Germany and France see 





have much less chances of accumulating some sav- 
ings in comparison with “more fortunate” families 
of the same income tax bracket. 


There is no need to go into any further details 
but taking for granted the most perfect legislation 
and the full cooperation of the taxpayers even the 
most sanguine people will have to concede that taxa- 
tion of incomes, including the income tax on corpo- 
rations, cannot normally yield more than 15 or 20 
per cent of the total tax bill of the country. If held 
at reasonable level, such taxation will not destroy 
the tax machinery and will not discourage indus- 
trial investment. 

By no canon of economic theory can a proper rate 
schedule for the general income tax be devised 
except the rule that the curve of progression should 
not be too steep. The combining of the personal 
income tax with an income tax on corporations 
is advisable to my mind for the following rea- 
sons: (1) It provides a fairly good method of 
controlling income tax returns and serves as a check 
on fraudulent personal returns. (2) A somewhat 
higher rate is justified for incomes produced by in- 
corporate property because this form of property 
has many legal and economic advantages (restricted 
liability, more easily subscribed capital, possibilities 
of greater venture and credit, etc.) over the ordinary 
private investment. (3) Large corporations usually 
require exceptional government protection and ex- 
pense (factory legislation, police force, traffic, mod- 
ern governmental expenditure aiding business, etc.) ; 
(4) A mild progression might be even advocated for 
taxing corporations on the same grounds, if we 
would not have to fear that the legislator would be 
inclined to embark on steepening the progression 
from time to time in a very drastic way. 

The imposition of an additional 5 per cent tax 
upon dividends by the NIRA is wholly unwarranted, 
but the capital stock tax and the excess profits tax 
introduced by the same law and now prolonged by 
the Revenue Act of 1934 have some features which 
could be defended if the standard rate of 1334 per 
cent had been lowered accordingly. A similar sys- 
tem existed in Tsarist Russia since 1898, but my 
findings are not particularly favorable to it. At any 
rate, the capital stock tax at $1.00 per $1,000 is rather 
too high, contrary to the opinion of the Senate Fi- 
nance Committee (Report No. 558, p. 6). 

I advocate in my Chart a 15 per cent flat tax on 
corporations with a corresponding increase of the 
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personal income tax, viz., normal rates of 8 per cent 
on the first $4,000 of net income and 10 per cent on 
the remainder. Other rates should follow the Reve- 
nue Act of 1932 upon incomes below $200,000, but 
in a much more straightened curve and with a maxi- 
mum of 50 per cent in excess of $200,000, and the 
surtax to begin upon incomes of $8,000 only. In 
my scheme personal exemptions are $1,100 for a 
single and $2,500 for a married person and $500 for 
each dependent; this is justified by some aggravation 
of indirect taxation in my plan and lower surtax is 
proposed in view of additional direct taxation (see 
below). Some credit for reinvested income or for 
income applied for newly employed labor should be 
allowed. The middle income brackets—the most 
important from a revenue point—should be taxed 
much more severely than it is done now, and should 
approach the British rates. 


N the other hand, my plan presupposes an elimi- 
nation of all income taxation in the states, con- 
sidering that the existence of a state income tax 
along with a Federal one is a most crying anomaly. 
In order to persuade the states into abolishing the 
anomalous duplication, the Federal Government 
should offer them a compensation of (approximately) 
20 per cent of the proceeds from the Federal tax 
redistributed half-yearly among the states per head 
of population with the provision that no state should 
get a lesser quota than the amount collected in 1933 
from their own income tax. Under this arrange- 
ment some states with large revenue from the state 
income tax (e. g., Massachusetts, New York and 
Wisconsin) will retain their share whereas all the 
other states will receive a Federal grant of approxi- 
mately two dollars per head of population a year. 


New Capital Taxes Proposed 


HIEFLY in order to achieve: (1) a proper con- 

trol over taxpayers deriving their income from 
investment; (2) an increase of the tax for invest- 
ment income, in comparison with so-called “earned” 
income; (3) a more normal approach of taxing capi- 
tal gains and losses; (4) a proper checking of capital 
which ultimately will be shown for estate (inherit- 
ance) tax purposes; (5) an additional tax on “accu- 
mulated incomes,” i. e., on incomes which are due 
to higher saving capacity (Ersparnisméglichkeit) or 
are the result of a more successful speculation, etc. ; 
(6) some compensation for the treasury in the com- 
mon loop-holes with reference to depreciation ex- 
cesses, undistributed incomes in personal holding 
companies, excessive corporate surpluses, consoli- 
dated returns, etc..—two new taxes are proposed in 
my Chart, namely, a personal tax on capital and a 
recurring (every three years) personal tax on the 
increase of capital. These kinds of taxation have 
been developed chiefly in Germany, particularly in 
Prussia since 1893 (on some different and note- 
worthy lines in the Grand-Duchy of Baden since 
1906) and replaced by a federal personal tax on 
capital in 1922, and 1925/1926; in Austria, Denmark, 
Norway, Hungary, and, on somewhat different lines 
Sweden acknowledges this form of taxation in combi- 
nation with a general income tax.® 
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In the combined form a moderate tax on capital 
may be justified as a tax on “investment” (“un- 
earned”) income although any possession of prop- 
erty, even not yielding temporarily any income, 
makes the owner capable to pay a certain amount 
of tax. Property which is permanently barren of 
income cannot and should not be taxed, like ordi- 
nary furniture, barren land, etc. Possession of val- 
uable picture collections, of sumptuous jewelry, of 
considerable amounts of precious metals or cash, of 
pleasure grounds, etc., constitute a proper object of 
a tax on capital on the ground that the possession 
of such property usually indicates some higher ca- 
pacity to bear taxation in general: or such accumu- 
lation is the result of exceptionally high “saving 
capacity,” or it may be realized at will, or as a rule 
it is a luxury asset or a luxury investment of a 
wealthy person, thus evincing greater capacity to 
pay the regular income tax. 

The proper assessment of property is a difficult 
task. The owner may be compelled by law to de- 
clare the kinds of property in his possession and 
their location, but never the “true and honest” valu- 
ation. Any assessment of value is a matter of 
conjecture and of artificial rules. Considering the 
chief aim of a tax on capital in the proposed scheme 
—as a means of an additional tax on investment 
income and of controlling the character of invest- 
ment—there is no necessity of any scrupulous and 
minute valuation®: the rate of tax is never supposed 
to be high under the circumstances. In my scheme 
I have proposed a rather high rate, namely, 0.25 per 
cent on net capital in excess of $30,000 ($70,000 for 
husband and wife together), in the assumption that 
there would be some relaxation in its corollary, i. e., 
the regular income tax. Such a high rate will auto- 
matically hit rich people even if their actual income 
had dwindled in a particular year. The $30,000 and 
$70.000 exemptions have been chosen so as to co- 
ordinate them with the respective exemptions in the 
income tax. 

In order to guarantee proper returns of property 
a special provision is offered in my plan, viz.: In 
case of death of a taxpayer whose estate for probate 
exceeds the amount of capital shown in the return of 
the preceding year such excess is taxed 10 per cent 
in addition to normal death taxes. 

I propose an additional tax on accumulation of 
capital over $30,000 in three years (excluding inher- 
itances and gifts), in form of a 3 per cent tax on the 
accumulated sum in excess of $30,000 and payable in 
three equal annual installments. It is designed to 
hit the particular “saving capacity” and all increases 
of wealth which the existing legislation tries to cap- 
ture rather unsuccessfully in the income tax provi- 
sions concerning capital gains and losses, etc. 

A Federal tax of this kind has been enacted in 
Germany on February 15, 1911’, and on some differ- 
ent lines on April 8, 1922, under the name of the 
“Reichsvermogenszuwachssteuer.’” There can be 


5 In Sweden 1/60 part of taxpayer’s capital is simply added to the net 
income computed for the purposes of the income tax. ie 

6 There is a possibility of achieving some cooperation and coordination 
with the states in assessing property. The German Federal Law of 
August 10, 1925, has centralized and made uniform all assessment for 
federal, state and local purposes. f 

7 See the pang Journal of Economics, vol. 25, p. 682 and 751, and 
Handbuch der Finanewissenschaft, ed. by Gerloff and Meisel, vol. IT, 
p. 330f. 
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brought forward many weighty arguments for and 
against this form of taxation, but being held in mod- 
erate limits it may prove to be an excellent control 
measure for checking proper returns in the income 
tax, the tax on capital and at some later date the 
estate (death) tax. 


At any rate, a thoroughly coordinated system of 
these four direct taxes all levied at comparatively 
low rates is much more advisable than any of them 
at comparatively high rates. 


The tax on capital and on the accumulation of 
capital as devised in my scheme are only special 
varieties of an income tax and are practically taxes 
on income. Therefore they are perfectly within the 
XVI amendment to the Constitution. My guess is 
that they may yield about $50,000,000 a year. 


Proposed Changes in Estate and Gift Taxes 


HE estate (death) tax is in principle a fairly 

good tax as a “deferred income tax.” The chief 
idea is to tax a man’s income from property in a 
lump sum at the end of his life in addition to the 
regular income tax. Great Britain did not accept a 
tax on capital but has introduced an estate tax on 
the principle of a “deferred income tax.”® 

The estate tax can be severely criticized from 
theoretical and practical angles and should not be 
pushed to the extreme. Looking at the estate tax 
as at a deferred income tax and taking the average 
span between succeeding generations at 33-34 years, 
we may consider an estate tax of 10 per cent as 
equivalent to an income tax of approximately 6 per 
cent a year.° The 1934 Act has introduced an estate 
tax of 56 per cent for an estate of $50,000,000; or, 
this is equivalent to an additional yearly income tax 
of approximately 33 per cent.’ The regular income 
tax during lifetime of a person worth $50,000,000 
amounts under the 1934 Act to about 50 per cent of 
his regular income. If we add the indirect burden 
of the tax on corporations, the local taxes, the in- 
heritance taxes, etc., we will certainly find that under 
the new legislation large fortunes are taxed almost 
to the full amount of their normal income. That 
such a situation is able to continue for some time can 
easily be explained by deferred collection of the es- 
tate tax (i. e., for a $50,000,000 person an annual 
“saving” of 33 per cent, which becomes “due” only 
at the time of his death when it makes a sudden 
encroachment on his fortune), by hidden speculative 
operations which enhance the average profits and 
by evasion. 

This creates an unhealthy situation—practically 
abolishment of private capitalism to a certain extent 
—and is especially regrettable in the light of the 
future Recovery Program. The tendency on the part 
of the American legislation to wipe out large for- 
tunes constitutes apparently only a thin edge of the 
wedge. The practical result is an encouragement of 
concealed unscrupulous speculation, increased efforts 
for evasion, lavish spending and reduced stimulus 

8 See my detailed discussion in the Finanzarchiv, vol. 25, 1908. 

* For instance, a property of $100,000 yielding a $5,000 yearly income 
would have paid in 33-34 years about $10,000 in income tax of 6 per cent, 
or $300 a year ($10,000 from $100,000). 

1% To accumulate during lifetime a fund sufficient to pay an estate tax 


of 56 per cent an individual would have to pay not less than 33 per cent 


on the income derived from his $50,000,000 capital in insurance 
premiums, 
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for normal investment. This is a menace to normal 
recovery and future development! 

The curve of progression in the estate tax of 1934 
Act is abominably steep. Already the 1932 Act had 
imposed abnormally high rates and introduced a 
steep curve; the Revenue Act of 1934 made the situa- 
tion worse. Estates in the low and middle brackets 
are taxed very leniently—again an abnormal policy 
—and large fortunes are taxed excessively. Below 
is a table giving a few rates as enacted by the Reve- 
nue Act of 1934 in comparison with the similar Brit- 
ish estate duty. 











Net value U.S. Estate Tax 1934 British Estate Duty 
of the in dollars 
estate left mindollars percent (£—$5) percent 
$ 75,000 $ 450 0.6 $ 4,500 6 
$ 100,000 1,500 1.5 8,000 8 
$ 300,000 25,600 8.5 48,000 16 
$ 500,000 59,100 11.8 95,000 19 
$ 2,000 000 461,100 23.0 600,000 30 
$10,000,000 4,387,600 43.9 4,500,000 45 
$20,000,000 10,386,600 51.9 10,000,000 50 
$50,000,000 56.8 


28,386,600 25,000,000 50 











It must be conceded that the British estate duty 
is also much too high in the top brackets but the 
curve of progression is much more evenly distrib- 
uted. The exemption in the United States is ab- 
normally high ($50,000—before, $100,000—and $40,000 
of life insurance going to named beneficiaries), 
whereas in Great Britain only estates below $500 are 
exempt. Consequently, in Great Britain the number 
of estates chargeable with the estate duty amounted 
to 130,100 in 1932 whereas in the United States the 
number of taxable estates was only 5,104 in a popu- 
lation almost three times as large. 


There can be no tax-consciousness under such cir- 
cumstances and the excessive and highly discrimi- 
natory rates seem to amount to depriving property 
rather than to normal taxation. The Senate report 
(No. 558, p. 7) says that these increases “will tend 
to prevent undue accumulation of wealth. This ob- 
jective is more properly reached by estate-tax than 
by income-tax increases.” This statement is quite 
erroneous, because both taxes act alike and often 
liberal dispositions of inheritances make the distri- 
bution of wealth in a nation more equitable. In 1932 
the total number of taxable returns of $5,000,000 
and over was 25, with a total of taxable estates of 
$209,371,000. Assuming a 50 per cent tax, which 
means paralyzing investment of many such fortunes 
to the detriment of Recovery, the nation is receiving 
only forty-three cents per head of population in rev- 
enue a year. 


In my scheme, the estate tax is supposed to run 
progressively from ™% to 30 per cent of net estate 
transferred at death, over $5,000. I do not see the 
reason why such a tax easily administered as a Fed- 
eral revenue should not be made sufficiently univer- 
sal. I do not think that there is a special need for 
an additional inheritance tax, but it has been widely 
applied as a state revenue already. I think that all 
death duties rightly belong to the Federal Govern- 
ment alone. Therefore, I have included in my 
scheme a Federal nonprogressive inheritance tax 
graduated from 3 to 10 per cent, according to the 
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relationship of the beneficiary or heir to the decedent, 
with total exemption for the surviving spouse and 
direct descendants if their individual share is below 
$100,000, otherwise an additional 1 per cent inherit- 
ance tax on share over $100,000. The life insurance 
allowance should be lowered considerably. 

The death taxes are the least suitable for state 
or local use. The American arrangement of the 80 
per cent credit clause is the most unhappy solution 
ever invented. Overlapping administration and com- 
plicated jurisdiction make the levy of the death taxes 
in the United States extremely intricate instead of 
being the simplest of all taxes imaginable. This 
means considerable expense and irritation to the 
taxpayer and protracted collection. Protraction (usu- 
ally for no fault of the heir) often creates great hard- 
ships if the value of inheritance diminishes in the 
meantime. Geographically death taxes are distrib- 
uted very unequally over the country and the amount 
collected varies considerably from year to year, there- 
fore such a source is especially unsuitable for state 
or local purposes. 

If the Federal Government would guarantee the 
states an adequate compensation, there is hardly any 
doubt that all of them would relinquish this source 
in favor of the national treasury. A threat to abol- 
ish the 80 per cent credit clause in case of so obvi- 
ously unwarranted resistance may induce the state 
legislatures to yield. 

Consequently, in my scheme I propose to retain 
in favor of the Federal treasury only 20 per cent 
(approximately $80,000,000) of the total proceeds 
from the Federal death duties on condition that the 
states abolish their collection; 80 per cent (approxi- 
mately $320,000,000) will be semi-annually redistrib- 
uted among the individual states per capita but in 
each case not less than the amount received from 
death duties in 1933 (only New York falls into this 
category). Thus every state will get not less than 
$2.50 per head of the population a year from this 
Federal death tax grant. The would-be share of all 
those states which will refuse to accept this new 
arrangement will devolve to the Federal treasury for 
Federal debt redemption and the resisting states 
will simply loose their former privilege of the 80 per 
cent credit. 

The proposed arrangement is based on the British 
pattern, which is, to my mind, superior to any other. 

The gift tax is simply a corollary of the estate 
duty and its recent increase depends on the increase 
of the estate tax rates. It has been overlooked, how- 
ever, that the gift tax can be evaded much more 
easily and therefore the treasury cannot expect much 
success in its collection, especially, if the rates are 
high. On the other hand, the payment of the gift 
tax in anticipation of a possible estate tax is a great 
advantage to the treasury and should be encour- 
aged. Such gifts disclose the movement of large 
fortunes, and a small payment in form of a gift 
‘ax in advance compensates a much larger would-be 
payment in an estate tax at a later date. 

In my scheme I propose to levy the gift tax pro- 
eressively from 1% to 20 per cent on the basis of the 
schedule of 1932 reduced accordingly. 
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Indirect Tax Proposals 


HE chief problem which the Federal Govern- 

ment is facing is an extensive rearrangement and 
expansion of indirect taxation. The recent tendency 
in many states to develop the general sales tax is 
not a healthy movement. The general sales tax pre- 
sents serious technical difficulties, is easily evaded 
to the great damage of honest taxpayers and needs 
for proper collection an experienced and reliable staff 
of collectors. Levied as a state tax it has consider- 
able defects of its own. A general sales tax is rather 
the last resort of a hopeless financial situation. This 
is not the case with the American public finance so 
far and a proper rearrangement (“Finanzausgleich” ) 
between the Federal Government and the states may 
solve the problem and avert the imminent bank- 
ruptcy of many states and cities. 

The solution lies in the rational expansion of indi- 
rect taxation by the Federal Government with appro- 
priate sharing in the proceeds with the states. The 
market prices on many commodities of general con- 
sumption have fallen considerably in recent years, 
and a tax on many of them will not be felt as heavily 
as it would have been at the time of peak prices. 
Many excise duties present a comparatively small 
burden even to the poor but usually are the only 
rational method of taxing the mass population. It 
is advisable to have comparatively high exemptions 
in direct taxes and to collect the due share from the 
masses by means of indirect taxation, which is easier 
to pay and cheaper to collect. Payments of some five 
or ten dollars a year in direct taxes by an individual 
mean almost waste in collection and are not worth 
while for the treasury. Such small sums can be 
collected easily and without hardship by means of 
some selected excise taxes, however. 

On the other hand, every citizen must pay for the 
services of the government as he pays for all other 
privately dispensed services he receives and for all 
commodities he buys. The individual taxes cannot 
be criticized separately: it is their total paid by 
people belonging to different classes and groups of 
the population that matters. Indirect taxes give the 
possibility of paying the due share in infinitesimal 
installments. 

In the past the American government did not have 
to apply to collecting indirect taxes to any great ex- 
tent, but the extension of public expenditure on edu- 
cation and social services makes a change in its 
traditional policy imperative. 

A few properly selected articles of general con- 
sumption will yield a considerable revenue without 
inflicting any particular hardship on the consumers. 
There is no need of introducing taxes on so-called 
luxury and similar “nuisance” taxes. Their yield is 
usually insignificant and “punishing” luxury by taxa- 
tion is ridiculous: the government becomes directly 
interested in the spread of luxury and some kinds of 
innocent luxury become prohibitive to the less for- 
tunate citizens. From this angle, the tendency to 
tax popular amusements may be questioned becayse 
such taxation often bars the poor entirely.‘ The 
rich pay their due share in direct taxes and no tax on 

11 Perhaps a small tax on radio apparatuses and appliances may be 


introduced on condition that the proceeds should be used for improving 
the broadcast programs. 






























































584 THE TAX MAGAZINE 


luxuries prevents them from lavishness. As a rule, 
collection of taxes on luxury costs much, is often 
inefficient and yields little. 

Only taxes on articles of universal consumption are 
advisable as soon as we decide on introducing indi- 
rect taxation. In some cases it may affect adversely 
consumption but generally this will mean simply an 
adaptation to a changed level of price. 

If the consumption of the articles which I propose 
to tax will diminish in some cases no great harm to 
the consumer will occur and no crocodile tears should 
be shed over it. My plan proposes to raise an excise 
tax at places of production, or an equivalent custom 
tax when imported, on the following articles (over 
and above the existing taxation, if any) : 

(1) coffee: not kiln-dried or ground 3.75 cents per Ib.; 
kiln-dried, roasted or ground, or mixed with chicory, 5 cents 
per lb.; yearly yield, $65,000,000; 

(2) tea and cocoa: 10 cents per lb.; yield, $55,000,000; 

(3) tobacco: 10 cents per lb. and a graduate tax on ciga- 
rettes, according to price; yield $700,000,000 (including all 
present tobacco taxes and cigarette paper); 

(4) sugar: 2.5 cents per lb.; yield, $300,000,000; 

(5) coal: 20 cents per ton; yield, $100,000,000; 

(6) oil and oil products, including gasoline (hydro-carbon 
oils): uniform rate of .... cents per barrel or ton of heavy 
oils and additional gasoline (light oils) tax of 7 cents a gal- 
lon on importation or on removal for consumption or sale. 
No state or local surcharges. Yield, $900,000,000; 

(7) yarn (cotton, wool and silk): 10 cents per lb. (uni- 
form or with surcharges for silk and artificial silk articles 
as in England); yield, $100,000,000; 

(8) rubber and guttapercha (crude): 1 cent per lb.; yield, 
$7,000,000 ; 

(9) matches: 3 cents per 1000 (paper matches %4 cent); 
yield, $3,000,000; 

(10) other manufacturers’ (import) custom taxes, as in 
Revenue Act of 1932, and internal excise duties and miscel- 
laneous federal taxes, as per existing federal legislation; 
other manufacturers’ (inland) excise duties (except brew- 
ers’ wort) as in Title IV Revenue Act of 1932 should be 
transferred to state and local budgets at their discretion; 
yield, $150,000,000. 

A few general remarks on all these taxes may 
suffice. The introduction of some of them consti- 
tutes a great innovation, and in some cases there will 
probably be certain international difficulties. They 
are of enormous importance from revenue point of 
view, however, in spite of the fact that they will 
hardly be felt seriously by any taxpayer, who is ac- 
customed to some fluctuations in prices and who paid 
much higher prices a few years ago. 

The tax on cigarettes may be graduated according 
to price, for instance, with a price label per package 
of “not exceeding 10 cents”, a tax of (say) 3 cents will 
be charged; price limit, 14 cents—tax of 5 cents; 
price limit, 18 cents—tax of 7 cents; price limit, 22 
cents—tax of 9 cents, etc. This system can work 
satisfactorily as European practice has shown. The 
possibilities of raising a revenue of $70%,000,000 in 
all kinds of tobacco taxation are corroborated by the 
figures of the American consumption and of the 
British revenue amounting to about $320,000,000 or 
about 7 dollars per head a year. State tobacco taxes 
should be abolished and instead a 20 per cent sharing 
in the Federal revenue introduced. 





122 The principle of a graduated tobacco tax in accordance with the 
selling value is an ingenious invention of Count Cancrin, Russian Min- 
ister of Finance, about 100 years ago. Cf. the advocation of this 
principle in ‘‘Tobacco Taxes,” Hearings before a Subcommittee of the 
Committee on Ways and Means, 73rd Congress, 2 Sess., 1934, p. 197. 
Russia applied some special measures to fight against abuses under 
this system which will have to be adopted in this country also. 
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Sugar will be hit exceptionally high but no other 
article sufficiently suitable for taxation has a more 
universal and constant demand. A custom revenue 
of only $76,000,000 has been received in 1932 from 
this source. The raising of considerable additional 
revenue from home-grown and imported sugar of 
some $300,000,000 a year as anticipated in my chart 
seems to be exaggerated. Nevertheless, the fight 
against smuggling and evasion may be sufficiently 
effective, but the chief trouble is likely to be with 
the possible demagogic agitation against such a 
measure and, consequently, with the adverse attitude 
in Congress. Some international implications may 
influence the whole issue also."* 


Great Britain raised by means of a tax on sugar 
the tremendous amount of £40,000,000 in 1922-23 
and even after great reductions was able to collect 
£ 16,500,000 in 1931-1932, which amounts to approxi- 
mately $4.50 and $1.90 per capita a year respectively. 
It will be possible to achieve a revenue of the same 
magnitude in the United States probably only if this 
tax will be proclaimed expressly for the purposes 
of financing unemployment relief and old age pen- 
sions plan * or a similar social service of paramount 
importance. Collection of small direct contributions 
for the social measures would be too costly and too 
inadequate. 


All this indirect taxation is offered as an exclu- 
sively Federal source but about 30 per cent of the 
additional revenue should semi-annually be redis- 
tributed per capita in favor of the individual states, 
except the gasoline tax which is to be redistributed 
to the extent of 95 per cent. 


An important financial and social problem is in- 
volved in the problem of taxing alcoholic drinks. In 
1932 7° I tried to show that the most advisable step 
for transition from prohibition would be the intro- 
duction of a Federal Government Monopoly. Not 
only am I supported in this view by later develop- 
ments and by all the recent short-comings as I 
thought them likely to occur (inadequate supply, 
abnormal price structure, impossibility of lowering 
the custom duty, difficulties of fighting illicit trade, 
etc. ; inter alia, the government monopoly would have 
received all foreign consignments and could have 
dictated the price level at will with a view to over- 
running bootleggers), but an important issue might 
have been launched with reference to helping agri- 
culture through a benevolent policy of buying 
alcohol for the needs of the monopoly. In Europe gov- 
ernment liquor monopolies were designed greatly to 
help agriculture. Hence the slogan: “Liquor is the 
lifebuoy of agriculture.” 7° 

(Continued on page 632) 


13 Tt should be noted, however, that no promises or arrangements with 
reference to import taxes for revenue purposes only, viz., where the 
import tax is simply an equivalent to an internal excise tax (as proposed 
in my scheme), are valid and no government can bind future genera- 
tions or any administration in the future to refrain from imposition of 
such taxes. Such a promise would have amounted to a promise not to 
tax its own people in a definite way, which is meaningless and void 
internationally. 

14 See my article: “A Workman’s Savings Fund Plan as a Scheme of 
Social Insurance” in the American Federationist, August, 1934. 

15 See my article (published only in part) in “The Brewer and Malster” 
of August 15, 1932. 

1% Depletion of gasoline is a menace. To replace one per cent of gaso- 
line by alcohol some 68,000,000 bushels of corn will be needed and the 
existing alcohol plants would have to be expanded ten times. ‘“‘Economic 
Forum,” Sept.-Oct., 1934, p. 377. 
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Tax Currents as Reflected by the 
Revenue Act of 1934 


By GrorceE Maurice Morris * 


LAWYER talking figures to accountants is 
A “carrying coals to Newcastle,” but to evidence 

at least one current with respect to what may 
be expected in Federal taxes there are just three fig- 
ures to which your attention is directed. 

At June 30, 1931, the public debt of the Federal 
Government was approximately $16,800,000,000. At 
the end of last month, August 1934, it was approxi- 
mately $27,080,000,000. At such a 
rate of growth it would not be sur- 
prising to find, by June 30, 1936, that 
in the short space of five years, the 
public debt had doubled. The peak 
may not be reached even then. 
Somebody is going to have to pay 
this off. If the past is a criterion 
for the future, it is the present 
generation of taxpayers who will 
be given the delightful oppor- 
tunity to make most of that pay- 
ment. 

You have seen the Revenue Act 
of 1934, dedicated by its designers 
to prevent tax avoidance and eva- 
sion, blocking not only avenues for 
lightening the burden of the in- 
come tax, but eliminating, or re- 
ducing, many long established de- 
ductions. Rates may not have been 
raised alarmingly but there is a 
growing feeling that when the next 
Congress meets next January, with 
no elections to face for two years, 
“emergency aid” will be given to 
rescue these tax rates from the depression they are 
now enduring. Increases in rates of income, estates, 
gift, excise and all the other taxes is in prospect, to- 
gether with the enactment of new taxes not yet 
talked about openly. 


So far as income taxes are concerned, the current 
is carrying us toward a system which increasingly 
resembles a tax upon gross, rather than net, income. 
Deductions and exemptions have become more 
precious ; the prospect is they will be more jealously 
allowed. They will be fought over. And we all 
know that it is rather difficult to stage a real tax 
fight without at least one or two accountants some- 
where in the ring. Be not dismayed, gentlemen, if 
you can stall your creditors off some months longer 
it may not be necessary to enact a Frazier-Lemke 
law for the relief of accountants. Even if the timing 
proves wrong the event is inevitable; the taxpayer 
will still be the taxpayer. 


The 1934 Act affords some excellent examples 
of the apparently prevailing current of political 


._ * Of the Washington, D. C. Bar. Paper read before the annual meet- 
ing of the Ohio Society of Certified Public Accountants. 








thought. There would be no concealing the inten- 
tion in this last Revenue Act to increase the bur- 
den on the taxpayer with the large income. The 
premise is that “the big fellows” should be made 
to pay more. Credit for earned income is back in 
the Act.1. That merely adds to the proportionate 
load of the man who lives upon the income from 
his capital, but it is pleasant for us who work for 
our living. We bow in grateful 
acknowledgment. Personal holding 
companies will labor, if they can 
keep going at all, under a heavy 
load.2. This blow at “the incorpo- 
rated pocket-book” isn’t aimed at 
the poor. The abolition of consoli- 
dated returns,®> except in the case 
of railroads, wasn’t designed to 
lighten the tax of the United States 
Steel Corporation. Experienced 
counsel to the effect that in the long 
run the Treasury profits by consoli- 
dated returns was not of enough 
weight to stay the vote of those who 
thought that such returns gave an 
advantage to the large organization 
-and, therefore, should be eliminated. 
The determined but unsuccessful 
effort to abolish the reorganization 
provision* wasn’t a movement to 
catch the small business man. Elimi- 
nating the credit against income 
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taxes for the taxes paid on inherit- 
ance and gifts® was no purposed 
penalty on the laboring man. Pro- 
hibition of the deduction of losses taken on sales or 
exchanges within the family ® obviously applies only 
to families who have property to pass back and forth 
to each other and not to the great majority of us 
who are trying desperately to hold on to the little 
property we may have. It is difficult to avoid the 
impression that the idea in the 1934 Act was “Let’s 
get the rich.” 


A number of persons feel that many of these efforts 
may result in such a reduction of revenues as to 
render unwise the social controls sought to be exer- 
cised. In the case of consolidated returns, for in- 
stance, the Treasury Department opposed their 
abolition on the grounds that business men, lawyers 
and accountants have long recognized that these re- 
turns afforded the one way to secure a correct state- 


1Section 25. The American Bar Association and various account- 
ants’ organizations have long urged this provision. 

2 Section 351. 

3 Section 141. 

4Page 8 “Prevention of Tax Avoidance—Preliminary Report of a 
Subcommittee of the Committee on Ways and Means Relative to 
Methods of Preventing the Avoidance and Evasion of the Internal Reve- 
nue Laws Together with Suggestions for the Simplification and Im- 
provement Thereof.”—73d Congress, 2d Session. 

5 Section 23. 

® Section 24. 
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ment of income from affiliated corporations. The 
Treasury warned, too, that recognition of inter-com- 
pany transactions may result in losses as well as 
gains and that the abdlition of consolidated returns 
would result in little, if any, additional revenue.’ 


Notwithstanding new limitations on loss deduc- 
tions, there are those who think that while the ex- 
pense of bookkeeping and making returns will be 
increased by the elimination of the consolidated re- 
turn, income taxes for many corporations will be 
lower as a result. For instance, it is not difficult 
to see, in this period of losing ventures in activities 
which are really only collateral to a corporation’s 
business, that a number of subsidiaries may advisedly 
be liquidated. Such dissolutions would seem to con- 
stitute intercompany transactions. As a result of 
the abolition of consolidated returns intercompany 
transactions must be recognized. Losses, therefore, 
incurred in such liquidations will be deductible. 
Again, every accountant knows that in a vast variety 
of intercompany relationships, earnings and losses 
may be moved about in an affiliated group in a man- 
ner at least partially actuated by the tax effect, and 
in a fashion which would be of no avail where con- 
solidated returns are required. Instead of decreas- 
ing legitimate tax avoidances the abolition of the 
consolidated return may very well increase these 
practices. 


A Current in the Courts 


HE effort to abolish the reorganization provisions 

of the Revenue Acts failed but that effort did in 
a measure reflect an uncertainty, which might be 
said to be discernible in the Courts, over the wisdom 
of the policy, thought by many persons to have been 
incorporated so completely in the Revenue Act of 
1924. Here is evidence of another current, or trend. 
You will recall that it was that Act which contained 
the superb effort to set out in detail a plan which 
“results in definiteness and accuracy and enables a 
taxpayer to determine prior to the consummation 
of a given transaction the tax liability that will re- 
sult therefrom.” * The language used in the 1924 Act 
respecting corporate reorganizations and exchanges 
of property was not materially changed in the Rev- 
enue Acts of 1926, 1928 and 1932. That language 
has been considered for years by many tax practi- 
tioners to mean literally what it says. In adminis- 
trative quarters there seemed to be, for a considerable 
period at least, a general agreement with that inter- 
pretation. Recently, however, Court and Board 
opinions have been coming down which show those 
tribunals, to ascertain the intention of the legislators, 
are looking behind the literal meaning of the words 
the Congress employed. 

The case which has probably provoked the most 
comment and which may be best cited as an example 
of this tendency is Helvering v. Gregory, decided last 
March by the United States Circuit Court of Appeals 
for the Second Circuit.® In that decision the Court 
concedes that “the facts answer the dictionary defini- 

1 Page 13, “Statement of the Acting Secretary of the Treasury Regard- 


ing Preliminary Report of a Subcommittee of the Committee on Ways 
and Means.” 
* Page 13, Report of the Ways and Means Committee, H. R. Report 
179, 68th Cong. ist Sess., Feb. 11, 1924. 
°69 Fed. (2d) 809 [343-A CCH, { 9180]. 
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tion of each term used in the statutory definition” 
of a reorganization in which taxable gain is not 
recognized. Admittedly, however, the transaction 
was conducted to incur a minimum of income taxes. 
Hence, reasons the Court, it was not a reorganiza- 
tion intended by the statute, because the underlying 
presupposition of the statute is that a reorganization 
“shall be undertaken for reasons germane to the 
conduct of the venture in hand, not as an ephemeral 
incident, egregious to its prosecution. To dodge the 
shareholders’ taxes [continues Judge Learned Hand's 
opinion] is not one of the transactions contemplated 
as corporate ‘reorganizations.’ ” 


This decision seems to be the equivalent of saying 
that “the purpose of a transaction should be the 
guide” to determine its taxable character. Applica- 
tion to the Supreme Court to review this decision 
in its October term has been made. Whether the 
writ of certiorari for review will issue has not yet 
been determined.’° 


Anyone interested in pursuing the development of 
this judicial trend further will do well to read also 
Minnesota Tea Company, 24 BTA 591. 


It is not my purpose to criticize these decisions 
or the trend they indicate, but an observer cannot 
but note possible consequences. If this idea of 
employing the purpose of the parties to determine 
whether a tax free reorganization has resulted, is to 
be used in preference to deciding whether the steps 
prescribed by the statute have been followed, there 
is trouble ahead. A considerable number of profes- 
sional men who have advised their clients that an 
exact following of the statute is sufficient are going 
to be confounded. Much litigation is in prospect 
because virtually every case will turn upon the as- 
certainment of the purpose in that case. 


Ease for administrative officers will not be pro- 
moted. No longer can the revenue agent rely upon 
matching the steps taken with the words and defini- 
tions employed in the statutes. Every reorganiza- 
tion will be suspect. Unless the revenue officers 
fall back upon letting the taxpayer prove the 
“legitimacy” of his purpose, exhaustive investiga- 
tions will be necessary in each case. 

Should the philosophy of Gregory v. Helvering be 
sustained, or even if it be not sustained, we may see 
the group in Congress which recommended the 
abolition of. the reorganization provisions sponsor 
affirmative legislation to provide that the purpose of 
the parties shall be the guide in determining whether 
such transactions are going to result in non-recog- 
nized gain or loss. Thus may be removed whatever 
certainty the taxpayer engaging in corporate merg- 
ers, consolidations, etc., may now retain as to their 
tax effect. 


A broad implication of the attitude of the courts 
on these reorganization questions is the possibility 
of a judicial attitude more in keeping with legisla- 
tive philosophies of today than those prevailing when 
the orginal provisions were enacted. As once sug- 
gested by Mr. Dooley, the judges read the election 
returns as well as the rest of us. 


10 Since this paper was prepared the Supreme Court has granted the 
writ of certiorari and the case was recently argued.—Editor. 
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Heretofore the circumstance that the same kind of 
transaction in one set of circumstances may result 
in loss and, under other circumstances in gain, has 
been a steadying factor in the interpretations of the 
statutes. With the growing limitations on the de- 
ductions allowable from income, however, we are 
losing much of the benefit of this element, so fre- 
quently a restrainer from ill-considered decisions in 
the past. Where the government may today be ad- 
vancing a principle for determining or measuring a 
gain and tomorrow be advancing the same principle 
for determining or measuring a loss, the chances 
for an objective decision of what that principle 
should be are rather good. But when it is nearly 
always a gain which is to be determined and seldom 
a loss, or only a limited loss, the natural tendencies 
of an advocate frequently interferes with an objec- 
tive and unbiased approach by the government 
counsel. The normal practices of tribunals consider- 
ing such matters to favor administrative interpreta- 
tions is bound to result in a reflection of such 
tendencies in judicial decisions. 


Administrative Currents 


ITH respect to the administration of the tax 

laws, there was a hope in many breasts that the 
sureau of Internal Revenue would be able to develop 
some system for taking into account the distressed cir- 
cumstances of taxpayers by reason of the economic dif- 
ficulties of the past few years; a hope that some 
formula would be devised to allow for exceptional 
hardships discovered in the effort to collect back 
taxes. It has been urged that some compromise of 
liabilities is a better social policy than “putting a 
man out on the street.” The possibilities in this 
direction have been investigated with, I believe, the 
most sincere sympathy. The result has been, how- 
ever, what would be expected under the existing 
law. It has been determined that, fall the chips 
where they may, where the liability is clear and the 
tax can be collected, there will be no compromises. 
This applies to penalties and interest as well as to 
the tax itself. 


The only way out of this situation apparently is 
through a grant from the Congress of greater au- 
thority to make compromises. Administrative of- 
ficers have been repeatedly forced to this conclusion. 
Many such officers have chafed under the restriction 
of the law yet none, in the last fifteen years I have 
been watching the legislative proposals of the Treas- 
ury, has ever ventured directly to ask for greater 
power. Whether this is the result of a feeling that 
no American Congress would affirmatively grant 
such authority to administrative officers or whether 
the power is one which, in the last analysis, the 
Treasury administrations have not been willing to 
assume, unless as a duty imposed upon them, it is not 
possible to say. 

With respect to the settlement of cases where a 
demonstrable dispute as to who is right may exist, 
no change in policy has been publicly announced. 
It is rather difficult to believe there ever will be such 
an announcement. Authority to settle disputed con- 
tentions, at least before litigation is begun, must re- 
side in the Bureau. For perfectly obvious reasons, 
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every case cannot be litigated. Hence, settlements 
in such situations are being made. It is safe to pre- 
dict that they will continue to be made. 


Reference to the currents in settlement policy 
might not be worthy of mention were it not for 
the continuing recurrence of rumors that “The Bu- 
reau has tightened up.” My own experience has 
been that if these rumors were cumulatively correct 
the Bureau would now be so tight you could not 
get a settlement in or out of the building in which 
that organization is housed. Frequently these 
rumors are due to no other cause than two or three 
recent experiences in which the practitioner speak- 
ing has been unable to secure a settlement to which 
he feels he is entitled. 


On the other hand, there appears to be a general 
reasoning that every time there is a change in the 
principal officers of the Treasury, or the Bureau of 
Internal Revenue, the men in the ranks are slowed 
up. This is said to be especially ermphasized when 
there is a change in the party complexion of those in 
authority. Many men in the ranks become uneasy 
about their continued employment. Until the new 
superiors speak it is unwise to take chances. The 
first instinct under such circumstances is to avoid 
decisions about which there can be criticisms. A 

no” to the taxpayer’s proposal is always pretty safe 

until the new administrators have been on the job 
long enough to instill sufficient confidence in the 
personnel to know that honest and sound conces- 
sions to a taxpayer’s contention will not only be sup- 
ported but, where warranted, will be required. 


Statistically, the rate at which cases pending be- 
fore the Board of Tax Appeals have been settled 
without trial since July 1, 1933, would indicate that 
there is no present unusual hesitancy in the settle- 
ment of contested matters. 


The Board of Tax Appeals 


O far as the Board of Tax Appeals is concerned, 
the current there is running strong. For a num- 
ber of years after the creation of the Board the 
growing number of cases on its docket gave a false 
impression of the progress that tribunal was making. 
Soon after the Board was created members of the 
Congress increased their criticism of the practice of 
asking taxpayers for waivers of the statute of limita- 
tions and insisted that the Bureau complete its in- 
vestigations of returns within the statutory limit 
for assessment. The chief result was that as the 
statutory bar approached the Bureau closed the file 
with a deficiency letter issued without a great deal 
of regard for the soundness of the deficiency pro- 
posed. Not until the taxpayer appealed to the Board 
of Tax Appeals were serious efforts begun for settle- 
ment of the dispute. As a result the petitions con- 
tinued to pile up in the Board much faster than the 
cases could be decided or closed by settlement. 

As the involved cases of the heavy tax years have 
been worked out it has been increasingly less diffi- 
cult to give returns adequate consideration in the 
Bureau before deficiency letters are issued. Hence, 
an insistence by the new administration that a de- 
termination by the Commissioner of a deficiency 

(Continued on page 626) 
















































History and General Nature of the Tax 


HE first Canadian Dominion income tax law 
was enacted as a war measure in 1917,1 and the 
current statute is still officially entitled the 
“Income War Tax Act”. The original Act and sub- 
sequent amendments were codified in 1927 as Chapter 
97 of the Revised Statutes of Canada of 1927. Aside 
from rate changes, there have not been many important 
amendments since 1927." 
In framing the Canadian law, the Dominion legis- 
lators have generally followed the 
plan of the United States law, rather 


Canada’s Income Tax Law 


By Harry J. Rupick * 


(a) Residents of Canada (residence being used in 
the sense of domicile). 

(b) Persons “sojourning” in Canada for more than 
183 days during the taxable year. 

(c) Persons regularly employed in Canada during 
the year, even though they reside outside 
Canada. 

Non-residents (other than those referred to in (b) 
and (c) above) who realize a net profit from “carry- 
ing on business”? in Canada, or who derive income 
from services rendered in Canada (other than in reg- 
ular employment) are taxable on 
such profit or income. 





than that of England. However, 
in one important respect, namely, in 
ignoring, for income tax purposes, 
gain or loss on the sale or exchange 
of property not made in the course 
of trade or business, the Dominion 
law follows the English statute. 
As in the United States, the basis 
for the Canadian tax is net income 
(as defined by the statute) for the 
calendar year preceding the year of 
assessment. Individuals engaged in 
a business whose fiscal year does 
not coincide with the calendar year 
are required to include in their 
return for the calendar year the in- 
come of the fiscal period ending 
within such calendar year. Part- 
ners in a partnership with a fiscal 
period other than the calendar year 
are required to treat their respective 














There is now a special tax (Sec. 
9B) of 5 per cent on. dividends and 
interest received by both residents 
and non-residents. This is in addi- 
tion to the regular income tax. 
Other than this special tax, non- 
residents (other than those specified 
in (b) and (c) above) are not sub- 
ject to any tax on interest and 
dividends from Canadian sources, 
unless as part of business income. 
In the United States non-residents 
are taxed on such income. 

Canadian corporations, other than 
“personal corporations” (which are 
discussed below), “whose business 
is not only carried on but whose 
assets, also, are situate entirely 
outside of Canada” are exempt 
from income taxes, but such cor- 








shares of the partnership income in 
the same way. (Partnerships, as 
such, are not required to file returns.) 


A corporation with a fiscal year different from the 
calendar year must make its return within four 
months from the close of the fiscal year, the tax 
being computed as if such fiscal year coincided with 
the calendar year in which it ends. All other cor- 
porations and persons subject to the tax must file 
their returns by April 30. At least one-quarter of 
the tax is due on the filing of the return. The re- 
maining three-quarters may be paid in three equal 
bi-monthly installments, but if this privilege is 
availed of, interest at 6 per cent must be paid on 
the deferred payments. 


Persons Taxable 


Ries following persons are subject to the Canadian 
tax on all of their income, whether from sources 
within or without Canada: 


* Of the New York Bar. 

1There were earlier provincial income tax statutes. Some of the 
Canadian provinces currently impose income taxes, as do also some 
Canadian municipalities. The rates, however, are quite low. 

1a An article entitled “The Canadian Income Tax” by Bernhard 
Knollenberg in the July, 1930, issue of this magazine discussed the 
Canadian law from an American point of view. Mr. Rudick’s article, 
which includes consideration of amendments made since 1930, is pat- 
terned in general plan and purpose after the earlier article. The matter 
on Administration and on Refunds, Deficiencies and Appeals is repeated 
with but minor changes, since the provisions of the Comadien statute 
covering these subjects has not been amended since 1930.—Editor. 


Harry J. Rupick 


porations are required to file a 
complete return and pay an annual 
filing fee of $100. Many American- 
owned Canadian holding companies 
(discussed below) take advantage of this provision. 

Like our own law, the Canadian statute does not 
impose tax on partnerships as such. The partners 
are taxed on their respective shares of the income, 
whether distributed to them or not. Estate or trust 
income under the Canadian law is treated substan- 
tially the same as under the United States law: the 
beneficiaries are taxed on distributable income, and 
the fiduciaries on accumulated income. A recent 
amendment corresponding to the latter part of Sec- 
tion 42 of our law requires the inclusion in the last 
return for a decedent of income accrued to the date 
of his death. There is not, however, a correspond- 


ing provision allowing deductions accrued to the date 
of death. 


Rates of Tax and Personal Exemptions 


ANADA does not have a separate normal tax and 
surtax. There is a single graduated tax on 
individuals beginning at 3 per cent on the first $1,000 
of net income in excess of the exemption, ascending 
to 25 per cent on net income in excess of $30,000, 
and to 56 per cent on net income exceeding $500,000. 


2The statute contains special provisions defining what constitutes 
“carrying on business.” Secs. 26, 27, 28 
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There is now also imposed on all individuals receiv- 
ing net income of more than $5,000, as an additional 
tax, a flat 5 per cent of the regular tax. 

The exemptions allowed individuals by the Cana- 
dian law are $2,000 to a married couple (or head of 
a family), $1,000 to a single person, and $400 for 
each. dependent. By a recent amendment, trusts 
accumulating income for unascertained persons or 
for persons with contingent interests are denied any 
exemption. 

The rate of tax on corporations is 12% per cent 
except that corporations filing consolidated returns ® 
must pay 13% per cent. Corporations do not receive 
any specific exemption. As was the case in the 
United States, wealthy taxpayers sought to take 
advantage of the wide disparity between the cor- 
porate rate and the rates applicable to individual 
income by forming corporations and accumulating 
the income therein. The Canadian law contains pro- 
visions (Secs. 13 and 21), similar in design to Sec- 
tions 104 and 351 of our act, to prevent this form of 
avoidance. These provisions have been strengthened 
in the last few years. Section 21 (corresponding to 
our Section 351) provides that the income of a “per- 
sonal corporation” is not subject to the corporation 
tax (except such part as inures to the benefit of 
non-residents) but the individual stockholders are 
required to include their respective proportionate 
shares in their individual returns as a dividend. A 
“personal corporation” is defined as a corporation 
(whether organized in Canada or elsewhere, and 
whether or not it carries on business or has assets 
in Canada) controlled, directly or indirectly, “by one 
individual who resides in Canada, or by one such 
individuai and his wife or any member of his family, 
or by any combination of them”, where one-quarter 
or more of the gross revenue is derived from rents, 
royalties, interest, dividends, or trading in securities. 
As indicated by the italicized phrase, this section 
does not apply to Canadian holding companies owned 
by United States residents. 

Section 13 of the Canadian law (corresponding to 
our Section 104) provides that if the Minister of 
National Revenue is of the opinion that the accumu- 
lation of profits by a corporation is in excess of what 
is reasonably required for the purposes of the busi- 
ness, he may notify the corporation of the amount 
of such accumulation which he considers excessive, 
and, if such amount is not distributed during the 
fiscal period in which the notice is given, the share- 
holders shall be deemed to have received such profits 
on the last day of such fiscal period and shall be 
taxable accordingly. Under ordinary circumstances, 
this would appear to be a fairer provision than our 
Section 104. The Dominion tax officials are now 
actively enforcing this provision—at least in cases 
where the corporation is mainly owned by Canadian 
residents. Non-residents (except those hereinbefore 
indicated) are not subject to tax on dividends from 
Canadian corporations except the special 5 per cent 
tax mentioned above. There is, therefore, not as 
much incentive to invoke the provision where the 
company is owned mainly by non-residents. 

3“A company which owns or controls all of the capital stock (less 
directors’ qualifying shares) of subsidiary companies which carry on 


the same class of business’ may elect to file a consolidated return 
(Sec. 35). 
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Gross Income 


ROSS income under the Canadian law is sub- 
stantially the same as under the United States 
law, with the following exceptions: 

1. Interest on Canadian municipal and provincial 
bonds is not exempt from Dominion income tax (cer- 
tain Dominion bonds issued during the War are 
alone exempt). 


2. Annuities in excess of $1,200 per annum, re- 
ceived pursuant to annuity contracts, are completely 
taxable. 


3. Profits from sales of property, other than sales 
in the course of business, are not taxable. 

4. Dividends, including stock dividends, received 
by individuals are fully taxable. (Dividends re- 
ceived by one domestic corporation from another 
domestic corporation which has paid tax on its profits 
are, as in the United States, exempt.) 


Deductions 


N general, deductions under the Canadian act are 

much more restricted than under the United 
States law. The following items, which are allow- 
able deductions under our law, are not allowed under 
the Dominion statute: 


1. Interest on borrowed money not used in busi- 
ness.° (Moreover under the Dominion law if the rate 
of interest, on borrowed capital, used in business 
exceeds a “reasonable” rate, only a “reasonable” rate 
is allowed.) 


2. Taxes on property not used in business. 


3. Losses from fire, theft, and other casualties not 
incurred in the course of business. 


4. A limited deduction for losses from the sale or 
exchange of property not in the course of trade or 
business. (The Dominion law ignores such losses 
completely.) 

5. Taxes, other than United States Federal in- 
come taxes, on income. 


6. Current obsolescence, even though not yet real- 
ized by sale or other disposition, of property used 
in business. 


7. Amortization of cost of patents, copyrights, and 
licenses having a limited period of life. 

8. Amortization of cost of annuities. 
2 under “Gross Income” above. 


9. Charitable contributions up to 15 per cent of 
net income. (Under the Dominion law, such con- 
tributions are allowed to the extent of 10 per cent 
of net income.) 

10. Earned income deduction. 

The limited deductions under the Dominion law 
ordinarily result in a heavier tax burden on individ- 
uals in Canada than in the United States. 


(See Item 


American-owned Canadian Holding Companies 


RIOR to the passage of the United States Reve- 
nue Act of 1932, many individuals who owned 
securities which had enhanced in value and who 





4 Dividends from mining companies are partially ‘exempt from tax; 
the percentage of exemption varies according to the mineral involved. 

5 By a recent amendment, interest paid in respect of inheritancé: taxes 
is allowed as a deduction. 
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desired to sell them without incurring United States 
income tax liability organized Canadian corporations 
to which they transferred the securities to be sold. 
The newly organized’ Canadian corporation then 
effected a sale of the securities outside the United 
States. This sale did not give rise to United States 
income tax because the Canadian company, being a 
foreign corporation, was subject to tax only on its 
income from United States sources.® Nor did it 
incur any Canadian income tax liability because, 
under the Dominion law, a corporation which ac- 
quires property in a tax-exempt exchange for its own 
stock may use as the cost basis for the property the 
value of the stock issued (ordinarily equal to the 
value of the property acquired), whereas under the 
United States law, the corporation would be required 
to use the basis of the transferor. 


Section 112(k) of the United States 1932 Revenue 
Act (Sec. 112(i) of the 1934 Act) effectively stopped 
up this avenue of escape from tax, and this former 
advantage of a Canadian holding company is no 
longer available. 


A second advantage, accumulation of profits with- 
out serious danger of a penalty tax, has been cut 
down by the provisions of Section 351 of the United 
States 1934 Act so that only income from sources 
outside the United States may be accumulated with- 
out penalty. 

A third advantage, possible exemption from tax 
of appreciation in value of property after acquisition 
by the corporation, still exists. As already stated, 
under the Canadian law, profits from sales of prop- 
erty, unless made in the course of business, are not 
subject to tax. This advantage is nullified if the 
sale of the property can not be effected outside the 
United States. It has generally been assumed that 
sales of securities by holding companies would not 
be regarded as sales in the course of business and 
that, therefore, the profit from such sales would not 
be taxable. However, except where isolated trans- 
actions are involved, the question is not free from 
doubt. 

In many cases, United States citizens who formed 
Canadian corporations organized United States cor- 
porations to hold the stock of the Canadian corpora- 
tions in order to avoid Provincial inheritance taxes. 
(There is no Dominion inheritance tax.) A provision 
(Sec. 23A) has recently been enacted which may 
affect such corporations. It provides that wherever 
a Canadian company has advanced money to a non- 
resident company, and such advances remain out- 
standing for a period of one year without any interest 
or a reasonable rate of interest being paid or credited 
to the Canadian company, the Minister may deter- 
mine the amount of interest which shall be deemed 


to have been received as income by the Canadian 
company. 





* Foreign corporations making sales of securities in the United States 
were, and still are, subject to United States income tax on any profits 
from such sales. The question of whether the sale took place in the 
United States and of the amount of profit realized thereon is deter- 
minable under the laws of the United States rather than Canada. 
Consequently, the benefit of incorporation in Canada could not be 
obtained unless a market could be found for the securities in Canada 
or elsewhere outside the United States. 
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No Constitutional Limitations 


HE Canadian income tax law is imposed pur- 

suant to Section 91 (3) of the British North 
America Act of 1867, which gives the Parliament 
of Canada authority for “the raising of money by any 
mode or system of taxation’. As a consequence, the 
nice questions of whether a given receipt is intrin- 
sically a capital item or income do not present.them- 
selves under the Canadian law. Stock dividends, for 
example, as has previously been pointed out, are 
subject to income tax under the Canadian law, 
whereas they have been held not to be taxable as 
“income” under the Sixteenth Amendment to the 
Constitution of the United States. 


Administration 


HE nominal head of the Canadian income tax 

administration is the Minister of National Reve- 
nue at Ottawa. He is head of the Department of 
National Revenue, the Canadian equivalent of our 
Treasury Department. Returns are filed with him, 
payments of the tax are made to him, and appeals 
from assessments are taken to him. The active head 
is, however, the Comimissioner of Income Tax whose 
headquarters are also at Ottawa. 


On the whole, the tax is efficiently and intelli- 
gently administered. Unfortunately, there is no 
published official interpretation of the Act similar to 
our Treasury Regulations and no such comprehen- 
sive body of guiding decisions as exists in the twenty- 
eight volumes of the United States Board of Tax 
Appeal Reports. It is frequently impossible for a 
taxpayer to know in advance the attitude of the 
administrative officials on even the most common 
questions of interpretation. This drawback is to 
some extent alleviated by the fact that the Commis- 
sioner of Income Tax (unlike the United States 
Commissioner of Internal Revenue) will usually 
rive his opinion in advance as to the tax effect of a 
proposed transaction. However, there is frequently 
long delay in obtaining such an opinion ad hoc, and, 
from the standpoint of the lawyer or accountant 
seeking to guide his client, the Canadian system of 
unpublished special rulings is not as satisfactory as 
the system of published Regulations and rulings in 
the United States. 


Refunds, Deficiencies and Appeals 


HE Minister of National Revenue must examine 
the return “with all due dispatch,” and thereafter 
send to the taxpayer a notice of assessment, verify- 
ing or altering the amount of the tax shown by the 
return. In practice, the assessment notices are ordi- 
narily sent out about a year after the return is filed. 
If the amount paid on the basis of the returns is 
found by the Minister to be in excess of that due, the 
Minister refunds the overpayment (usually with 
praiseworthy promptness), but without allowing any 
interest on the refund. 

If the Minister finds and gives notice that a de- 
ficiency exists, the amount of the deficiency (but no 
interest) is payable within one month after notice 
of the additional tax is received. If the additional 
(Continued on page 634) 









ine 
fter 
if y- 
the 
rcli- 
led. 
sis 
the 
vith 
any 


- no 
tice 
ynal 


The Economics of the Single Tax 


A Rebuttal to a Previous Article in Criticism 


of the Single Tax 


N these days of unbalanced budgets and crippled 
industry, the problem of taxation assumes alarm- 
ing proportions in view of the direct relation 
between taxes and the production of wealth. In 
fact, the unbalanced budgets spring in large measure 
from the disastrous effect that taxes have on pro- 
duction. Most taxes tend to restrict production by 
increasing the cost of doing business. Even the 
income tax which is less objectionable probably than 
other taxes (although it undoubtedly limits the in- 
dividual accumulation of capital) because it does 
not bear directly on production, is 


By Raymonp V. McNALLy * 






pays to private landowners while at the same time 
relieving industry of all other taxes. In effect, it is 
no taxation at all for it merely renders to society 
what society has itself created. 

The layman will naturally inquire, “If all of this 
is true, why is this method of taxation not adopted ?” 
For cwo reasons. In the first place, it is so simple 
that it escapes the attention of most people, includ- 
ing many economists and public financiers, who in 
this complex age are searching for complicated rem- 
edies to cure an apparently complicated social dis- 
ease the symptoms of which are 





a charge on the earnings of labor 
and capital and does not distinguish 
between earned and unearned in- 
comes. It is based on the “ability- 
to-pay” theory; but while this theory 
may be supported from the stand- 
point of philanthropy, it cannot be 
supported from the standpoint of 
justice. Justice demands that one 
should pay taxes only in proportion 
to the services rendered him by so- 
ciety. These services can be meas- 
ured accurately in no other way but 
by the value of land because they 
are reflected in the value of land. 
This statement may appear abstruse 
to the reader but it will be made 
clearer to him a little later. 

In spite of the acuteness of the 
problem that faces the entire civil- 
ized world, the one and only tax 
that, in my opinion, can be sup- 
ported on the grounds of justice and 
economic expediency is generally 
overlooked by most people. I am referring to the 
Single Tax. It calls for the abolition of all taxation 
except that on the value of the bare land? or on 
land rent.? It is the only tax that does not restrict 
production or diminish the earnings of capital and 
labor. In fact, it tends to increase production and 
to increase the earnings of capital and labor by de- 
stroying speculative land rent. It is this specula- 
tive rent which in checking production is the 
fundamental cause (other contributing causes ad- 
mitted) of the recurring paroxysms of industrial de- 
pressions. While it must of course like other taxes 
be paid out of the wealth that is produced, it does 
not constitute a burden on industry because it merely 
diverts into the public treasury what industry now 








* Of Brooklyn, New York; a director of the Robert Schalkenbach 
Foundation, New York. 

_' Land, in the economic sense, is the whole material universe outside 
of man and the products of his labor. It includes farm lands, timber 
lands, coal lands, mineral deposits, forests and wild animals therein, 
water, sunlight, the air we breathe, building sites, business locations 
and rights of way. 
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unemployment, low wages, cut- 
throat competition, etc. They are 
incapable of imagining that a situa- 
tion which is apparently so involved 
can be due to a single fundamental 
cause and so like the incompetent 
physician concentrate on treating 
symptoms instead of making an 
effort to eliminate the cause. In 
the second place, there is strong 
opposition to the Single Tax on the 
part of many of those economists 
and public financiers who have 
given some thought to the matter. 
While it is undoubtedly true that 
part of this opposition may be 
attributed to deep-seated prejudices 
due to personal interests, I believe 
that most of it can be traced to 
hastily formed opinions based on a 
limited study of the subject and to 
misconceptions of fundamental eco- 
nomic principles. However, the 
various arguments that have been 
presented by critics over a period of many years 
since Henry George first electrified the world with 
his proposition, do not stand the test of critical 
analysis. All of them, in my opinion, have been 
adequately refuted. Nevertheless they continue to 
prevail, and therefore students of taxation should 
form their own opinion after they have studied both 
sides of the question. 

Of interest, then, I believe, will be a consideration 
of the critical analysis of the Single Tax by Dr. Ed- 
win S. Todd in a recent article.* which contains not 
only some of the stock arguments against the Single 
Tax but which approaches the question from a 
slightly different angle. Let us subject his remarks 
to a careful examination. It is impossible of course 
to attempt in a single article to explain the entire 
economic basis of the Single Tax or to demonstrate 
in minute detail the inadequacy of all of the argu- 





2 Land rent is what land is worth for use, or, in other words, is the 
excess of its productivity over that of the least productive land in use. 
3 The Tax Magazine, issue of July, 1934, p. 346 et seq. 
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ments against it. If I succeed in doing no more 
than to inspire the reader with a desire to delve more 
deeply into the subject on his own account, I shall 
consider myself fortunate. 

In the first place, the philosophy of the Single 
Tax cannot be fully comprehended if we are unable 
to grasp the fact that land is the sole source of wealth. 
Dr. Todd pointed out that “Henry George was not 
the first by any means to declare that land is the 
sole source of wealth.” WHe said that the French 
Physiocrats had “built up an economic philosophy 
based upon the same proposition” and that it took 
all of the genius of Alexander Hamilton to convince 
the Federal Congress that manufacturing was also 
productive of wealth. The implication here is that 
because George considered land the source of all 
wealth, he had committed the same error as the 
Physiocrats in not considering manufacturing pro- 
ductive. But such an implication is contrary to the 
facts. While George rightfully claimed that land 
was the source of all wealth, he specifically pointed 
out in his “Science of Political Economy” that the 
Physiocrats had erred in considering agriculture (in- 
cluding fisheries and mines) the only productive 
occupation. Furthermore, he clearly showed that 
he considered manufacturing productive when he 
stated the following in “Progress and Poverty”: 

As I have already explained, production does not merely 
mean the making of things, but includes the increase of 
value gained by transporting or exchanging things. There 
is a produce of wealth in a purely commercial community, 
as there is in a purely agricultural or manufacturing com- 
munity, and in the one case, as in the others, some part 
of this produce will go to capital, some part to labor, 
and some part, if land have any value, to the owners of 
land. 

The Physiocrats’ error was not in believing land 
the sole source of wealth but in believing that manu- 
facturing added nothing to the sum of wealth. If 
we deny that land is the sole source of wealth, then 
we are forced to assume that manufacturing pro- 
duces wealth out of nothing. Although manufactur- 
ing is productive, we must not overlook the fact 
that the materials used in manufacturing come from 
land and from nowhere else. The term “wealth” 
in the economic sense means natural products or 
products of land that are moved, combined or shaped 
by human labor so as to fit them for the satisfac- 
tion of human desires. Wealth, therefore, is tangible 
and the result of the application of labor (and cap- 
ital which is only stored-up labor) to land. Nothing 
is wealth that is not the result of the application of 
labor to land. To understand this, we must mentally 
reduce the complex operations of modern produc- 
tion to their simple factors. In a primitive state 
of society, men are closer to nature but even here 
there are the beginnings of a division of labor. We 
can easily see that in such a society all wealth comes 
from land but instead of each man being a jack-of- 
all-trades, one man hunts, another fishes, another 
gathers fruits, another makes tools, another makes 
clothing and so on. This specialization increases 
the productive power of each man so that each is 
really performing all of these functions in order to 
satisfy his wants. Those who make the tools and 
the clothing are in reality applying their labor to 


* Book 3—Chapter 1. 
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land as much as the hunter and the fisherman. And 
so as we follow the development of this natural co- 
operation flowing from the exchange of labor for 
labor, we can readily see the fundamental basis of 
modern society. By keeping these fundamental 
facts in mind, we shall not be confused by the in- 
tricacies of modern industry, but shall be able to 
understand that everyone engaged in it is in the 
last analysis applying his labor to land. Manufac- 
turing, then, is only one of the processes in the 
production of wealth. The manufacturer merely 
combines or shapes the products of land so as to fit 
them for the satisfaction of human desires and in 
so doing adds to the sum of wealth by increasing 
its value. 


The criticism is directed to a great extent at the 
three reasons why the Single Tax should be adopted 
as presented by C. B. Fillebrown in his book called 
A B C of Taxation. As to the first contention, 
namely, that the tax on land values cannot be shifted 
from the shoulders of landowners, it is pointed out 
by Dr. Todd that this characteristic is not peculiar 
to land but attaches also to other sources of incomes. 
The fact that the tax on land values cannot be 
shifted is important only when taken in conjunction 
with the fact that landowners as such are not pro- 
ducers, and their income therefore is not the product 
of their own labor. Whether or not other taxes 
can be shifted is of little moment for they fall in 
any event upon earned incomes. But the fact that 
the Single Tax cannot be shifted from the unearned 
incomes of landowners who are non-producers to the 
earned incomes of producers establishes it as su- 
perior to other taxes. While it is true that taxes 
on wages or salaries cannot be shifted, Mr. Fille- 
brown was careful, in claiming the quality of non- 
shiftability for the tax on land rent, to assume that 
the levying of taxes was confined to tangible goods 
and estates.° The reason why this point was stressed, 
therefore, is not clear. 


The second reason that Mr. Fillebrown gives for 
adopting the Single Tax is that the selling price 
of land is an untaxed value. This means that those 
who buy land today deduct the capitalized amount 
of the existing tax from the value of the land in 
order to arrive at the selling price and thereby in 
effect escape any taxation on their land provided no 
new tax is imposed after the purchase. The essen- 
tial purpose for claiming this peculiarity for land 
is to draw attention to the contrast between a tax 
on the value of land and a tax on labor products 
such as buildings, other improvements, machinery 
and commodities. A tax on labor products would 
increase the selling price of those products but a 
tax on land would not increase the selling price of 
that land. To quote Mr. Fillebrown: 

Landlords who own and let both land and tenement 
houses, apartment houses and business blocks thereon, 
escape the burden of the tax on their land and at the 
same time shift upon their tenants the building tax, thus 
avoiding all share in the tax burden.® 

Dr. Todd does not agree that the Single Tax is 
superior to other taxes merely because the selling 
price of land is an untaxed value. His argument is 


5 A B C of Taxation, p. 41. 
*A BC of Taxation, p. 41. 
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that the “selling value of any source of income must, 
in the long run, approximate the capitalization of 
that income at the current rate of interest” and 
refers to the fact that the selling value of a bond 
that is taxed is the capitalized value of its earning 
power at the current rate of interest. Mr. Fille- 
brown, however, had already admitted that the sell- 
ing value of a bond was an untaxed value but he 
had eliminated the tax on bonds from all consid- 
eration.’ The reason for this elimination should be 
obvious to public financiers because the tax on bonds 
constitutes double taxation on the bondholder in 
that they are merely evidences of ownership of tan- 
gible property that is already taxed. It is, there- 
fore, the most unscientific of taxes and cannot be 
entertained in a discussion of this kind. While Dr. 
Todd does not deny that a tax on labor products 
increases their selling value, he claims that the sell- 
ing value of a building is determined by capitalizing 
the net income from it at the current rate of interest. 
But a person does not pay $40,000 for a building 
because he can obtain an income of $2,000 from it. 
He can obtain an income of $2,000 from it because 
it would cost $40,000 to erect a similar building. It 
is imperative that he receive that income for other- 
wise no more buildings of that sort would be built. 
In other words, the selling value of a building as a 
rule depends on the cost of reproduction. 

The criticism continues with the statement that 
“while it may be true theoretically that a purchaser 
of land buys it tax-free,” in actual practice there 
is considerable doubt that there are many land- 
owners during the present depression who own land 
free from any tax burden. If it is not true in prac- 
tice, is the theory not false? If the present owner 
has bought land free of tax because he has deducted 
the capitalized amount of the tax from the gross 
value of the land, he will continue to own the land 
tax-free even though the value of this land has de- 
clined during the depression. No depression can 
eliminate the fact that the tax had actually been 
paid for him by the seller. If his land falls in value, 
the tax will fall proportionately. The fact that in 
some instances it has not is due to faulty tax ad- 
ministration. Naturally the financial embarrassment 
of municipalities has prevented reductions in assess- 
ments but Dr. Frederick L. Bird, director of munic- 
ipal research for Dun & Bradstreet, Inc., pointed to 
land speculation as the primary cause of their em- 
barrassment.® Under a Single Tax system of tax- 
ation there would be no land speculation. 

The third reason offered for adopting the Single 
Tax is that land rent is peculiarly a social préduct. 
Dr. Todd admits in theory that “all public and pri- 
vate expenditures tend to enhance land values and 
hence to enhance land rents but practical experi- 
ence,” he states, “has shown that they do not always 
work out in the way suggested by the theorist.” 
However, we are not concerned with exceptions to 
the rule but with the net effect that these expendi- 
tures have on land rent. Several examples are given 
of the failure of land values to rise commensurately 


with public or quasi-public expenditures in New. 


York City but while they are interesting, we cannot 


7A BC of Taxation, pp. 41 and 45. 
5 Dun and Bradstreet Monthly Review, Oct., 1933, p. 3. 
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admit that they offset the innumerable examples 
that prove the opposite view. Can we say that be- 
cause these few examples lead by inductive reason- 
ing to the conclusion that land values are not 
enhanced by public expenditures, the theory that “all 
public and private expenditures tend to enhance land 
values” has not been made even more conclusive 
through deductive reasoning by far greater evidence? 
It must be obvious to every one that the value of 
land is highest where the most money is spent. 
Surely it does not require very much imagination 
to realize what would happen to land values in New 
York City if the various subways mentioned by Dr. 
Todd were suddenly removed. If public and private 
expenditures (or the presence and activities of the 
people) have not created land rent, how can we ex- 
plain the enormous increase in the value of land in 
New York City since the time Manhattan Island 
was bought for $24?® How can we explain the fact 
that city land values in the United States jumped 
from $230,883,000 in 1850 to $137,237,695,000 in 
1930?7° Surely we cannot find the correct answer 
to these questions in Dr. Todd’s concluding com- 
ment: “It appears conclusive that land values are 
phenomena, very erratic in character, not conform- 
ing to any set rules or orderly arrangements, but 
rather evidencing a restlessness and inconstancy as 
capricious as the winds.” On the contrary, in view 
of the facts presented and in view of the fact that 
the land in this country has shown a steady, con- 
stant rise in value (interrupted temporarily of course 
by periodic industrial crises) since it was first set- 
tled, we are forced to the opinion that public and 
private expenditures definitely create and maintain 
land values. 


Although Dr. Todd does not deny that land rent 
is a social product, he attempts to justify the “un- 
earned increment” of landowners by the statement 
that “every share in the distribution of the social 
income is a socialized income” and offers wages and 
business profits as examples. They are considered 
here as socialized income or “unearned income,” not 
because society has produced them or rendered any 
service for them but merely because society has 
placed valuations on them. According to this rea- 
soning, then, if I employ someone to make me a 
chair, that chair belongs to me without any pay- 
ment on my part simply because I placed a valua- 
tion on it. But the fact of the matter is that the 
workman does not consider his wages as “unearned 
income” and the chair would never have been made 
if I had not agreed to pay him for it. It is not the 
estimating of values that decides whether incomes 
are earned or unearned by their recipients but whether 
or not the recipients have rendered equivalent serv- 
ices for them. Society of course determines whether 
those services are equivalent. Monopolies compel 
society to pay more than services are worth but only 
because they prevent other individuals of equal 
ability from rendering similar services. The mo- 
nopoly that one has of his own personal powers is 
an entirely different matter because it does not pre- 
vent other individuals of equal ability from render- 





® Eugene W. Way, former member of Washington State Legislature, 
Taxation and Starvation, p. 20. 
10 Taxation and Starvation, p. 12. 
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ing similar services. Therefore wages and business 
profits under competitive conditions are earned in- 
come based on individual ability and received for 
equivalent services rendered. 

It cannot be denied that landowners as such ren- 
der no service at all for their incomes (unless it 
can be said that they render service by collecting 
land rent and turning it over to the government but 
their incomes are out of all proportion to this service 
at the present time because very little land rent 
finds its way into the public treasury) but can it 
be truthfully said that those who receive wages or 
profits render no service to society? And yet it is 
claimed that there is no difference between land 
rent and other incomes. Incidentally, “profits” is 
rather a loose term to use in an economic discussion. 
It might mean anything to any one. For the sake 
of clarity, we might say that it consists of wages 
of the employer, interest on capital and insurance 
for risk, all of which are decidedly earned income, 
assuming of course that these elements have not 
been increased by the possession of a monopoly. But 
Dr. Todd considers profits as “unearned income” 
because they are not easily pre-determined by their 
recipients. In other w ords, if a business man cannot 
determine in advance what his profits will be for 
a certain year, he has not earned them although he 
has rendered services for them. But profits do not 
accrue to the business man because of his ability to 
forecast them but because of his ability to render 
satisfactory services to his customers through the 
expenditure of his labor in conjunction with his 
capital. While land rent, like profits, cannot be pre- 
determined by landowners, we cannot hold this to 
be the reason why it is considered “unearned 
income.” Land rent is “unearned income” because 
landowners have rendered no equivalent service for 
it. The failure to recognize this fact is clearly due 
to the misuse of words. According to Webster, the 
word “unearned” means: “Not earned; not gained 
by labor or service. Unearned increment—(Econ.). 
An increase in the value of land or other property 
subject to a natural monopoly due to no labor or 
expenditure on the part of the owner, but to nat- 
ural causes making an increased demand for it, such 
as the increase of population or the general progress 
of society. Some hold that this should belong to 
the state.” Dr. Todd has used the word “earn” in 
the sense to mean the ability to pre-determine income 
and so in order to clear up any confusion that may 
persist in the reader’s mind, I refer again to Webster 
for a definition that represents the common accepta- 
tion of the word: “(1) To merit or deserve, as by 
labor or service; to do that which entitles one to 
a reward whether the reward is received or not. 
(2) To acquire by labor, service or performance; to 
deserve and receive as compensation or wages.” 

Still trying to prove that land rent is no more 
of a social product than other incomes, Dr. Todd 
asks this question: “Does the money cost of pro- 
duction really determine the enterpriser’s net in- 
come?” The answer to this is “Yes.” If the cost 
of producing his article is greater than it would 
cost to produce a similar article, his income will 
fall off for consumers will pay no more than it would 
cost to reproduce that article. If his cost of pro- 
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duction is the same, he will receive his customary 
income for otherwise he would stop producing and 
the price of his article would rise. 

The misuse of the word “earn” 
in the reference to the discrepancy between the 
wages of the President of the United States and 


crops up again 


those of certain cinema “stars.” This statement fol- 
lows: “It is not the hard work or the amount or 
the nature of the labor of a ‘movie star’ that de- 
termines his income but it is the social estimate 
placed on his services.” Those who are familiar 
with the trials and tribulations of actors will be 
inclined to disagree with this statement. Adam 
Smith in an interesting chapter related in great de- 
tail the circumstances which make up for a small 
pecuniary gain in some occupations and counter- 
balance a great one in others.7 The average career 
of a trained actor in the moving pictures is decidedly 
less than five years. The long years of training at 
starvation wages, the long search for opportunities. 
the disappointments, the caprices of a fickle public 
make the occupation distinctly precarious and un- 
certain. If these elements did not attach to the 
acting profession, many more people would adopt 
it in order to reap the huge salaries, and salaries 
would fall. In other words, it is the scarcity of good 
actors that determines the value of their services. 
Furthermore, comparatively few people possess the 
distinctive personality that is necessary for the 
screen. But it is argued that if the income of the 
landowner is unearned, the income for the services 
of the actor is also unearned. If we believe that 
the actor’s income is not determined by the services 
he renders, how do we account for the fact that 
when the actor discontinues those services, his in- 
come ceases? The peculiar qualities of the actor 
belong to the actor himself for they are a part of 
him, and if he did not exist society would be the 
loser because it could not benefit from his services. 
Can we honestly say that the land is a part of the 
‘andowner and that if he did not exist, the users 
of land could not benefit from the services rendered 
by society and reflected in the value of his land? 


Let us summarize our findings on this very im- 
portant question of “unearned income”: The con- 
tention is that if land rent is a social product, so 
are all other incomes and therefore should all be 
taxed alike. We have found that land rent is a 
social product in the sense that it is produced by 
society and not by landowners. This is neither af 
firmed nor denied in the criticism under considera- 
tion. Therefore, as no evidence has been offered 
to prove that other incomes are social products in 
the sense that they are produced by society, we 
must logically conclude that land rent is peculiarly 
a social product and that the Single Tax is fully 
justified from the standpoint of ethics. 


Is it unjust then that landowners should be singled 
out to bear the entire burden of public expenses‘ 
Any solicitation for the landowner as such is diffi- 
cult to understand when viewed in the light of the 
fact that all of the people assume a double burden 
by not only paying taxes to the government but also 
paying tribute to landowners for site advantages 





11 The Wealth of Nations, Chapter 10. 
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created not by landowners but by the people col- 
lectively. To the Single Taxers’ contention that 
all people pay taxes when they pay their land rent 
because they all pay land rent in proportion as 
they are users of land, this question is asked: “But 
precisely, what proportion of the people use the land 
directly or indirectly?” All of the people use the 
land directly or indirectly and the failure to recog- 
nize this fact has prev ented people from realizing 
how important land is in our social and economic 
life. Man is essentially a land animal and must use 
the land in order to live. Only a disembodied spirit 
could exist without using land. Man suffers in 
proportion to the difficulty he has in gaining access 
to land. Although every one does not apply his 
labor directly to land, he is indirectly using the 
land by exchanging the results of his labor for the 
products of land. All occupations are founded on 
the occupations that are directly connected with 
land. The bookkeeper working over his figures on 
the top floor of a skyscraper is, in the last analysis 
through the power of exchange, applying his own 
labor to the production of the things he uses to 
satisfy his needs just as much as though he were 
actually engaged in those occupations that supply 
those things. Furthermore, it must be pointed out 
that every one, in any event, must use the land 
directly for standing room if for nothing else. It is 
not difficult to understand these fundamental prin- 
ciples if we look upon production as a whole. Po- 
litical economy deals with the entire economy of 
human life, not with any particular phase of it. “The 
economist’s view unlike that of the business analyst 
is a broad one. 

Since every one then uses land, every one pays 
land rent because it must be paid out of the wealth 
that every one who is not a social parasite pro- 
duces. If rent rises as a proportion of the total 
product, wages to labor and interest to capital ob- 
viously must fall as a proportion if not as a quan- 
tity. If we keep all of these principles in mind, we 
shall not be confused by the growing complexities 
of modern production and exchange. These com- 
plexities may obscure them but they do not abro- 
gate them. And so we cannot accept the statement 
that “our movie kings and queens” use the land to 
a very slight degree. They are producers in the 
moving picture industry just as much as those en- 
gaged in the mechanical operations if not to a greater 
degree. The moving picture companies are large 
users of land and so these actors are also large users 
of the same land because of their importance to the 
industry and consequently cannot escape paying a 
large share of the land rent. 

We are asked to consider also the case of a manu- 
facturer of a “popular patent medicine” whose in- 
come, it is said, is a “creation of the community” 
and is out of all proportion to the rental value of 
the land used. This involves the question of the 
expediency of patent laws. If we believe that in 
order to induce inventions and their exploitation 
generally and particularly this medicine, special pro- 
tection to inventors is not necessary, then we are 
compelled to admit that this manufacturer’s income 
is out of proportion to the rental value of the land 
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that he uses. Also it must be admitted that that 
part of his income that is due to the special pro- 
tection is a “creation of the community” and is 
therefore “unearned income.” However, this is no 
justification for maintaining an unsound system of 
taxation in order to relieve him of part or all of 
this income. The logical and direct method would 
be to prevent him in the first place from receiving 
this “unearned income” by repealing the patent laws. 
His income then, due to greater competition, would 
shrink to an amount exactly in proportion to the 
rental value of the land used. On the other hand, 
if we believe that special protection is necessary to 
induce i inventions, then we must consider his large 
income as due to his superior ability and not as a 
“creation of the community.” As this superior abil- 
ity represents a greater expenditure of labor, whether 
it be physical or mental, his income is in the proper 
proportion to the rental value of the land used. In 
paying his land rent, he is paying taxes in propor- 
tion to the benefits he receives from his location 
and not according to his ability to pay. Nor can 
we agree that bondholders are people whose incomes 
from bonds are out of proportion to their use of 
land. We must realize that their capital is being 
used in industry and applied to land directly or 
indirectly in conjunction with labor. As capitalists, 
they are rendering a service to society. As their 
income is in proportion to the use of their capital, 
so must it be in proportion to their use of land. As 
for owners of public bonds, they render society a 
service by advancing funds that must at some fu- 
ture time be taken from the people in taxes. If the 
government is considered a user of land, so must 
these bondholders be considered users of land in 
the same sense. Most public bonds are tax-exempt 
at the present time and the owners of those bonds 
that are not exempt would receive a relatively lower 
rate of interest and so would not go “scot free from 
taxation” if land rent alone contributed to the sup- 
port of government. 


Having completed consideration of the economic 
basis of the Single Tax, we turn now to a discus- 
sion of it from the viewpoint of practical adminis- 
tration keeping in mind, however, the fact that 
scientific taxation cannot be divorced from the re- 
lation that taxes bear to the production and distri- 
bution of wealth which involves the fundamental 
economic principles that we have just examined. 
Dr. Todd appears to be very sceptical that land rent 
would be sufficient to meet all the expenses of the 
Federal Government, state governments and all of 
the local subdivisions within states. This is not an 
uncommon objection to the Single Tax, and it seems 
to be chiefly due to the opinion that land rent does 
not furnish a sufficiently broad enough base to meet 
all public expenses. However, we cannot escape 
the self-evident fact that the necessary expenses of 
government cannot exceed the advantages of living 
under that government and those advantages are 
reflected in land rent. So far as known, no exact 
figures have ever been compiled of the aggregate 
public expenditures in this country to disprove this. 
Although Mr. Fillebrown supports his contention 
that land rents are sufficient to bear the whole bur- 
den of taxation by stating that land rent in Boston 
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in 1907 amounted to $55,000,000 and the total amount 
of taxes collected amounted to only $23,421,542 of 
which $10,382,628 came from land rent,?? Dr. Todd 
says that Mr. Fillebrown does not offer any exact 
statistical evidence. His statement that he “has 
sought in vain for the statistics which would war- 
rant these assumptions” cannot be accepted as proof 
that such statistics do not exist. Although Thomas 
G. Shearman has been referred to more than once, 
the fact that his book called Natural Taxation is 
fairly replete with statistics indicating that land rent 
is more than sufficient to meet all of the necessary 
expenses of government has apparently been over- 
looked. 


The opinion is also advanced that the Single Tax 
base would not be sufficiently elastic to meet new 
and unexpected expenses but this objection seems 
trivial. If some emergency arose requiring increased 
revenue, and land rent were not enough to meet 
it, then and then only would there be any justifi- 
cation for drawing revenue from any other source. 
In any event, the possibility of emergency expenses 
not being covered by land rent is a poor argument 
for favoring the retention of an unsound tax system 
over a sound one. In such an event why should 
the government not curtail some of its ordinary 
expenses just as a business concern is forced to do 
at times? Furthermore, elasticity is not necessarily 
a good characteristic of a sound system of taxation 
for that elasticity may be gained at the expense of 
industry. 

The Single Tax is also considered impractical from 
the standpoint of assessment difficulties. But grant- 
ing that there might be some difficulties in evaluat- 
ing land to which improvements are attached 
(including public franchises), this can be no valid 
objection to the Single Tax if it is morally and 
economically sound. No system is absolutely per- 
fect. When we set these difficulties up against the 
monstrous inequalities and inaccuracies of our pres- 
ent system of taxation, these difficulties shrink in 
importance. When we realize also that nearly all 
of the taxes that are now bearing heavily on the 
people have been levied not so much to secure rev- 
enue but to give certain advantages to special in- 
terests, it should not be difficult for us to decide 
which is the better system. When we realize more- 
over that this fact has tended to corrupt public 
officials as well as society and that certain of our 
taxes, such as the income tax and the tariff, penalize 
the honest while favoring the dishonest, we can 
easily see that it is within the realm of possibility 
that concentrating all taxes on land rent would tend 
to raise the standard of morals generally and secure 
for us eventually honest and intelligent public off- 
cials including competent assessors. In connection 
with the discussion of assessment difficulties, the 
startling statement is made that “if we could reform 
our assessment machinery, we should go far toward 
removing the evils of which the followers of Henry 
George complain without resorting to their remedy 
with all its economic and social defects.” This is 
not supported with any explanation and so we are 
left in the dark as to how the mere improving of 





1224 BC of Taxation, pp. 18 and 72, 
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our assessment machinery could eliminate land spec- 
ulation, prevent severe depressions, give capital and 
labor free access to natural agents, relieve them of 
burdensome taxation, raise the margin of produc- 
tion, destroy monopolies and thus bring about a just 
distribution of wealth. 

Statistical evidence is submitted to dispute the 
claim that farms are generally overassessed as com- 
pared with urban real estate but there is neither 
affirmation nor denial that the Single Tax would 
benefit the farmers. Whether these statistics are 
correct or not is not necessary for us to consider 
here. That an acre of farm land is insignificant in 
value compared to an acre of land in cities, is well 
known. The value of the improvements on the av- 
erage farm such as buildings, fences, growing crops 
and that fertility due to individual labor, bears a 
much greater ratio to the total value of the farm 
than does the value of the bare land. Therefore 
the taxes the farmer now pays rest more heavily 
on his improvements than they do on the land. Un- 
der the Single Tax they would rest only on the 
value of his land and he would pay less besides 
being freed of all other taxes he now pays. 

Let us now examine the social and economic ef- 
fects of the Single Tax confining ourselves of course 
to an inspection of Dr. Todd’s own analysis. In 
reply to the claim that under the Single Tax the 
tenant’s house rent would be reduced by the amount 
of the tax, it is stated that this is not always true. 
In New York City, for instance, apartment houses 
were exempted from taxation on the assumption that 
if the owners or lessees of land would improve it 
by constructing modern dwellings, house rents 
would decline. It is pointed out that this did not 
take place. But what has this to do with the Single 
Tax? The Single Tax calls for not. only the exemp- 
tion from taxes of all labor products but also the 
public appropriation of all the land rent. Merely 
exempting new houses from taxation while permit- 
ting land rent to remain in the hands of landowners 
would not necessarily lower house rents. In fact, 
it might raise them. Unless the land rent is taken 
into the public treasury, exempting houses from tax- 
ation increases the demand for land and land values 
rise offsetting this exemption. Landowners try to 
anticipate the future increase in the value of their 
lands and building is restricted, preventing lower 
house rents. 

It is also contended that under the Single Tax 
the poor man would not find it any easier to own 
his home because he could not get land any cheaper 
if he wanted to buy a building site. This is not 
true. The poor man would be able to buy land 
cheaper because the speculative element would be 
squeezed out of the selling price of land and the 
price he would then pay would be its natural value. 
The public appropriation of land rent would increase 
the market supply of land because landowners could 
not afford to hold it out of use, and its value would 
fall to the natural level. The purpose of the Single 
Tax is not to reduce natural land rent but to take 
it into the public treasury so as to relieve the people 
of all other taxes. The value of the average man’s 
(Continued on page 624) 
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Income Taxes in Tennessee 


By M. P. O'Connor * 


The Nature of the Tennessee Taxes on Income 


N most, if not all, discussions of the subject of 
| pe income taxes Tennessee is listed among 

those having this method. This is true only to 
a very limited extent. We have two revenue stat- 
utes which are responsible for this listing, but one 
levies a tax only on income “derived from stocks 
and bonds which are not taxed ad valorem” (Ch. 86, 
Acts 1929, Ch. 20, 2nd Extra Session 1931) and 
the other imposes an excise tax on corporations only, 
the amount of which is measured 


merchants, peddlers and privileges in such manner 
as they may from time to time direct. 

The tax on income derived from stocks and bonds 
is a flat rate of 5 per cent without any exemptions. 
The Act of 1923 levied an “excise” tax on corpo- 
rations “equal to” 3 per cent of the net earnings. 
The 1931 Act provided for a graduated tax on in- 
come, following the general plan of the Federal 
Income Tax. 


Of course, all these acts were attacked on many 





by the net earnings “arising from 
business, done wholly within the 
state” (Ch. 21, Acts 1921). Senti- 
ment in Tennessee finally, after 
long discussion, is favorable to a 
general graduated tax on all income, 
and after repeated efforts, such an 
act was passed by the General As- 
sembly in 1931 (Ch. 21, 2nd Extra 
Session, 1931). The constitution- 
ality of the excise tax on corpora- 
tions was upheld by the Supreme 
Court of the state (Bank v. Senter, 
149 Tenn. 569) as was the tax on 


income derived from stocks and 
bonds (Shields v. Williams, 159 
Tenn. 349). But the general in- 


come tax act of 1931 was held to 
be unconstitutional (Evans v. Mc- 
Cabe, 164 Tenn. 672). 

The validity of these acts rested 
on the court’s interpretation of that 





grounds, but the fundamental ques- 
tion raised in all the litigation was 
that income is property, and must 
be taxed at a uniform rate with 
all other property, and that a tax 
on “net earnings” was in effect a 
tax on income. 


The Corporation Excise Tax 


HE corporation excise tax act 

was the first measure of its kind 
attempted in this state. It was 
urged most strenuously that an 
“excise” was not the same as a 
“privilege”; that the words “equal 
to” were equivalent to “on”; there- 
fore the tax was levied “on” net 
earnings, which was the same as a 
tax on income; that a tax on in- 
come was a tax on property. There- 
fore this tax violated the “equal 





part of the State Constitution which 
limits the power of the Legislature 
to levy taxes. This provision is found in Section 
28 of Article II of the Constitution of 1870—the 
last constitution adopted by the state. The pertinent 
parts of this section provide: 


1. All property, real, personal or mixed, shall be 
taxed. 


2. But the Legislature may exempt such as may 
be held by the State, by counties, cities and towns 
and used exclusively for public or corporate pur- 
poses, and such as may be held and used for pur- 
poses purely religious, charitable, scientific, literary 
or educational. 

3. And shall exempt $1,000 worth of personal 
property in the hands of each taxpayer. 

4. All property shall be taxed according to its 
value so that taxes shall be equal and uniform 
throughout the state. 


5. No one species of property from which a tax 
may be collected shall be taxed higher than any 
other species of property of the same value. 

6. The Legislature shall have power to levy a tax 
upon incomes derived from stocks and bonds that 
are not taxed ad valorem. 

7. But the Legislature shall have power to tax 


* Attorney at Law, Nashville, Tenn, 
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and uniform” provision above noted. 


The Court had no difficulty in 
disposing of this objection. Follow- 
ing the decision of the Supreme Court of the United 
States in Flint v. Stone Tracy Company (220 U. S. 
151), the Court held that the tax is not on income 
nor on franchises but is an excise levied on the 
privilege of doing business in a corporate capacity ; 
—a legitimate exercise of the legislative right to 
classify persons and occupations for the purpose of 
such taxation. 


In this case, the court was not called upon to 
express any opinion on the much mooted question 
of the nature of a tax on income; i.e., whether it is 
a tax on property or an excise. 


In spite of the fact that this tax is limited to 
net earnings from business done wholly within the 
state, it has produced respectable revenues in good 
times, the high points being $915,000 for the fiscal 
year 1925-6 and $932,000 for 1929-30. The lowest 
collection was $496,000 in 1931-32. 

Admittedly the Act as it stands imposes an un- 
equal burden on some Tennessee corporations, and 
allows an inexcusable escape by others. Some cor- 
porations in the state derive nearly all their earnings 
from business done wholly within the state. Some, 
on the contrary, get nearly all theirs from sales made 
out of the state. One corporation of which the 
writer has knowledge has all its property in Ten- 
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nessee but 98 per cent of its sales are made in other 
states. It pays the tax only on 2 per cent of its 
net earnings, while others which enjoy no greater 
privileges or protection pay on 98 per cent. 


Doubtless the Act was so drawn partly to eliminate 
the opposition of large corporations having plants 
in Tennessee and other states, and perhaps chiefly be- 
cause of the fear of the interstate commerce feature. 
In 1923 the subject of allocating income and earnings 
derived from business done in more than one state had 
not received the attention since given it by economists, 
legislatures and the courts. The cases of United 
States Glue Co. v. Oak Creek (247 U. S. 321) and 
Underwood Typewriter Company v. Chamberlain (254 
U. S. 113) were new and similar cases extending 
the principles therein announced had not been de- 
cided. 


The Tax on Income from Stocks and Bonds 


ROBABLY throughout its entire existence, cer- 

tainly since the Constitution of 1834, Tennessee 
had considered stocks and bonds and other in- 
tangibles as proper subjects for assessment on the 
same basis as land and other tangibles, and for many 
years the assessment acts specifically provided for 
taxes on them at “fair” value and at property rates. 
For reasons familiar to every one, this class of prop- 
erty hid out, and little if any revenue was derived 
therefrom. To meet the need for revenue from 
these intangibles, and at the same time to so 
tax them that they would not be driven from 
the state, it was decided to test that provision of 
the constitution which permits a tax to be levied on 
the “income from stocks and bonds not taxed ad 
valorem.” This provision appeared in the State 
Constitution for the first time in that adopted in 
1870 and, so far as a somewhat careful search re- 
vealed, similar language does not appear in any other 
constitution. 


The proceedings of the Constitutional Conven- 
tion give very little information as to why this pro- 
vision was inserted, or exactly what was meant by 
the clause. It apparently was adopted with little 
discussion. 


In the convention, the Finance Committee report- 
ed favorably a section reading as follows: 

The Legislature shall have power to levy a tax upon 
income derived from stocks and bonds exempted by the 
laws of the United States from taxation. 

The Legislative Committee adopted this and em- 
bodied those words in its report. Only two motions 
were made. Mr. Jones moved to strike this out. The 
motion to strike was lost. Mr. Kennedy moved to sub- 
stitute the language now found in the Constitution. 
The motion to substitute prevailed. All this occurred in 
a brief session on Saturday morning and the Journal 
does not record any discussion. 

The Income Tax Act of 1929 as reenacted in 1931 
(Ch. 20, Second Extra Session) defined “stocks” to 
mean shares of stock in any corporation and in- 
terest in partnerships, associations, or trusts rep- 
resented by transferable evidence of such interest. 

The word “bond” was defined to include all ob- 
ligations issued by any person (as defined in the 
act) “evidenced by an instrument whereby the ob- 
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ligor is bound to pay interest to the obligee except 
ordinary commercial paper, trade acceptances, etc., 


maturing in six months or less from the date of is- 
suance.” 


The Act specifically exempts income derived from 
United States bonds or dividends received from cor 
porations which are federal agencies, provided such 


securities are exempt under the laws of the United 
States. 


It also exempts income derived from the bonds 
of the State of Tennessee or any of its political 
subdivisions. 


Following a Kentucky Statute, and relying upon 
the decision in Klein v. Jefferson County (230 Ky. 
182, 282 U. S. 19) the Act also exempts income de- 
rived from dividends from stock held by an indi- 
vidual if the corporation has 75 per cent of its 
property located in the State of Tennessee and which 
is assessable for ad valorem taxes in Tennessee. It 
also exempts income derived from stock in any cor- 
poration where the shares are assessed ad valorem to 
the stockholder by this state, such as bank stocks. 


The Act further provides that a distribution of 
capital shall not be taxed as income but that earned 
surplus shall be considered as income and be tax- 
able when received. 


Stocks and bonds held by educational, religious, “or 
other like institutions organized for the general wel- 
fare and not for profit or individual gain which are 
exempt from taxation under the General Assess- 
ment Act,” are also exempt. But this exemption 
does not apply to the stocks or bonds of such institu- 
tions which are held by others unless the holder is 
also such an institution. 


Up to the passage of this Act securities of this 
kind were specifically taxed as property at the same 
rate as tangibles. Under the above quoted provi- 
sion of the constitution the Legislature could not 
specifically exempt these securities, the power of 
exemption being limited to the subjects named in 
that provision. In order to avoid this prohibition the 
Assessment Act was amended so as to simply leave 
out these securities from the list of taxable prop- 
erty. 

The Act was attacked on various grounds. Among 
them were the following: 

1. That stocks and bonds are property and must 
be taxed as such under the provision of the Constitu- 
tion which declared that “all property shall be taxed.” 

2. That being property the tax imposed violated 
the equal and uniform provision of the constitution. 

3. That the provision allowing a tax on stocks 
and bonds not taxed ad valorem related only to 
those securities which the State could not tax. 

4. That the Legislature by indirection could not 
exempt such property from taxation by merely leav- 
ing it out of the list of taxable property. 

5. That the word “bond” in the constitution could 
not be made to embrace all those things included in 
the definition of the word in the act. 


On behalf of the state it was urged that securi- 
ties of this kind were not “property” within the 
meaning of the constitution. That a share of stock 
in a corporation simply represented an interest which 
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the holder thereof had in the assets of the corpora- 
tion, which would entitle him to share in those 
assets under certain conditions, and if the corporate 
property was assessed to and paid on by the corpora- 
tion it was clearly double taxation to impose a like 
tax on the share of stock. 

For the same reason a written obligation to pay a 
debt was not in and of itself property. That to 
assess property to one and a promise to pay for it 
to another was to impose double assessment on the 
same value. 

If a farm was assessed at its full value of $10,000 
the fact that the owner owed $5,000 on it did not 
increase property values to $15,000 ;—and the pay- 
ment of the note did not decrease property values 
back to $10,000. The assessable wealth of the 
state could not be increased and diminished in any 
such manner. That if the wealth itself was once 
assessed the constitution did not require a separate 
assessment of every interest therein. 

Also, it was argued that it was unnecessary to 
determine in this case whether a tax on income was 
a tax on property, because the Constitution express- 
ly permitted a tax on the designated kind of income. 

The Supreme Court of the state in the case of 
Shields v. Williams, supra, sustained the contention 
of the state and held the Act to be constitutional. 

Diligence of counsel found only one adjudication 
in line with this contention. That was the case of 
State ex rel. v. Parmenter (50 Wash. 164, 19 L. R. A. 
(N. S.) 707) from the Supreme Court of Washing- 
ton. The Tennessee Supreme Court cited with ap- 
proval the following language of the Washington 
Court: 

The Constitutional requirement that all property shall 
he taxed is certainly satisfied through a method by which 
the total wealth of the state is once taxed. Double taxa- 
lion should be avoided as far as possible, and in any event, 


the constitution should not be so construed as to require it. 
(Italics the Court’s) 


So far as credits are concerned, if it be demonstrable 
that the total wealth of the state can be once taxed with- 
out the taxation of credits in any form, we think the con- 
stitution is satisfied without the taxation of credits. 

The Tennessee Supreme Court said “The substance 
does not escape, only the symbol is freed.” 


The Court held: 


1. That the question of the nature of an income 
tax was not necessarily before the court. 


2. That the constitution did not mean that this 
provision was limited to such stocks and bonds as 
the state could not tax as this would be to convict 
the members of the convention of doing a -futile 
thing. 

3. That the inclusion of so many evidences of 
debt in the definition of the word “bond” was not 
fatally objectionable as the word “bond” had been 
defined and used to designate any instrument by 
which one was bound to perform an obligation, and 
it could not be said that the framers of the constitu- 
tion intended to give the word the narrow meaning 
given it in ordinary commercial transactions. 

The exclusion from the operation of the Act of 
ordinary commercial paper, etc., which matured in 
less than six months was not a legally objectionable 
classification, being based on familiar economic con- 
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ditions. As some limitation had to be fixed on this 
kind of instrument, the court could not say that six 
months was so unreasonable as to constitute a 
fatally defective classification. 

The operation of the Act as a revenue producer 
has, of course, been disappointing as all such new 
acts are. However it has produced a maximum of 
$748,000 in 1930, which dropped to $520,000 on 1932 
income. 

Forty-five per cent ‘of the tax collected under this 
Act is distributed back to the counties and municipali- 
ties from which it is derived. 


General Income Tax Legislation 


NCOURAGED by the success which other states 
had in the enactment of general graduated income 

tax acts, and by the decision of numerous state 
courts which had repudiated the doctrine of the ma- 
jority opinion of the Supreme Court of the United 
States in Pollock v. The Trust Company (157 U. S. 
429) to the effect that a tax on income was a tax 
on the property from which the income was derived, 
the General Assembly of Tennessee in 1931 (Ch. 21, 
2nd Extra Session, 1931) enacted a general income 
tax graduated according to the amount of income. 
The draftsman of the Act took the Arkansas Act as 
a basis for the reasons that the Arkansas Constitu- 
tion was founded upon that of Tennessee, contained 
very similar provisions as to property taxation, and 
the Act had been sustained by the Supreme Court 
of that state (Sims v. Ahrens, 167 Ark. 557), and for 
the further reason that the Act itself followed very 
closely the recommendation of the National Tax As- 
sociation as to a model income tax. 

After two tries the Act was finally passed. Im- 
mediately the constitutionality of it was attacked. 

Again the chief objection to the constitutionality 
of this Act was that a tax on income was a tax on 
property and that therefore the act was unconstitu- 
tional because it violated the equality and uniformity 
provision of the constitution. 


It was insisted on behalf of the state that the 
Legislature was untrammeled in a choice of methods 
of taxation except insofar as this was limited by the 
provisions of the Federal and the State constitutions. 
It was argued that it was not necessary for the court 
to say whether an income tax fell within the prop- 
erty class or the privilege class; that it made no 
difference what name was given the tax if the consti- 
tution did not prohibit its levy. 


Again the Supreme Court of Tennessee found it 
unnecessary to determine the nature of such a tax. 


The court said that if it be a property tax it was 
clearly unconstitutional because it was not equal and 
uniform either on income itself or with the levies 
made on other classes of property. On the other 
hand, that if it be considered as an excise tax it was 
likewise invalid for the reason that the constitution 
had expressly limited the tax on such an excise to 
income derived from stocks and bonds. 

The Court said: 

The income tax clause of our constitution is either a 


special power conferred, or a restriction imposed. In 
neither view can it be ignored. In either view it destroys 


(Continued on page 621) 





























































































































































































































































































































































































The New Margarine ‘Taxes 


A Study in Taxation for Non-Fiscal Purposes 


By RopDMAN SULLIVAN * 


O far as I have been able to determine, the first 
. state excise tax upon the sale of butter substi- 

tutes was levied by the Utah legislature in 1929. 
In 1931 thirteen states followed suit, though the acts 
were rejected by popular vote in three of these 
states.. Kentucky was the only addition to the 
list in 1932. At present eighteen states? have en- 
acted margarine excise taxes, but the levies are not 
being enforced in Kentucky and Oklahoma.* Such 
a sudden adoption of a particular excise is unusual 
in the fiscal history of American states and deserves 
some attention. 


In 1886 the Federal Government levied an excise 
of ten cents a pound upon artificially colored butter 
substitutes. Later it imposed a tax of one-fourth 
of one cent upon the uncolored product.t There 
seems to be little doubt that pressure from the dairy 
interests instigated this legislation for the purpose 
of eliminating a dangerous rival. The possibility of 
avoiding the tax through the use of separate col- 
oring matter does not seem to have been foreseen, 
even by the producers of margarine, for that device 
was not introduced widely until much later. 


The use of coconut oil instead of animal and do- 
mestic vegetable fats, also a more recent innovation, 
served to stimulate sales, and, in some instances, 
to lower production costs of margarine. House- 
wives have become accustomed to the use of cotton 
seed oil as a lard substitute. In fact the price of 
good cotton seed oil “shortening” has frequently 
been above that of hog lard, so that there has been 
a tendency for the vegetable oil to be considered 
superior in quality to the animal fat. Much so-called 
health literature has emphasized the merits of veg- 
etable oils and has thereby lent weight to the claims 
of some of the margarine producers that their prod- 
uct is, in all essential respects, a thoroughly satis- 
factory substitute for butter. The merits of the 
controversy have no place here, but it is easy to 
see that the public no longer is suspicious of butter 
substitutes. It is also claimed that butter gets too 
old for table use much more quickly than do the 
substitutes for butter. Sales of margarine increased, 
and the resentment of the dairy industry grew. 
Costs of production of good quality margarine are 
low enough to permit competition with butter on 





* Assistant Professor of Economics, University of Kentucky. This 
report has been prepared in cooperation with the Bureau of Business 
Research, University of Kentucky. 

1 Idaho, Iowa, Nebraska, North Dakota, Oklahoma, South Dakota, 
Tennessee, Washington, Wisconsin, Wyoming. The election results 
were as follows: Michigan.—for, 432, 966, against, 754,372; Oklahoma. 
—for, 342,998, against, 265,890; Colorado.—defeated by two to one vote; 
South Dakota. —for, 150, 498, against, 83,735; Oregon.—defeated by a 
considerable ™ jority. 

* Colorado, Idaho, Iowa, Kansas, Kentucky, Louisiana, Minnesota, 
Nebraska, North Dakota, Oklahoma, South Carolina, South Dakota, 
Tennessee, Texas, Utah, Washington, L 5-2 Wyoming. 

3 The Kentucky law was invalidated by a Federal court decision, 
Field Packing Company v. Glenn et al., District Court, W. D. Ky. 
(Apr. 20, 1933). The Oklahoma act provided for enforcement by the 
dairy inspector but there was no regularly appointed dairy inspector 
then or at a later date, so it has remained inoperative. 

+ Acts of August 2, 1886 (24 Stat. 209) and October 1, 1890 (26 Stat. 
621) as amended by Act of May 9, 1902 (32 Stat. 193). 





a most favorable basis. It was but natural that the 
producers of dairy products would make an attempt, 
in those states where their influence has much weight 
in legislative circles, to reduce by law or otherwise 
the differential advantage held by the margarine in- 
dustry. 


It is noteworthy that they were successful in no 
state east of the Mississippi and north of the Ohio 
and Potomac rivers, where there are large urban 
population groups with opposing interests. Part of 
the agitation for giving the Philippine Islands their 
independence is an outgrowth of the use of coconut 
oil imported from the Islands and widely used in 
margarine production.° 


The Utah law defined margarine in_ technical 
terms, and this definition has been followed by sev- 
eral other states. Others have merely specified that 
the law applies to all products intended to be sold 
for use as butter and not made entirely from milk 
or cream. 


In some cases the intent of the legislature was 
plainly that of eliminating from the market mar- 
garines made from coconut or palm oils. This is 
clearly shown in the carefully drawn list of mate- 
rials from which butter substitutes may be made, 
in part if not entirely, and sold without being subject 
to the tax. In Colorado, for-example, the tax does 
not apply to “oleomargarine, the oil content of which 
is composed of oleo oil, oleo stock, oleo stearine, 
neutral lard, milk fat, cotton seed oil, peanut oil or 
corn oil.” This, or a similar provision, is included 


in several of the statutes, especially those enacted in 
1933 and 1934. 


Administration 


DMINISTRATION of the margarine excise 

levy is, in most cases, delegated to the state 
department of agriculture or to some related depart- 
ment. This is further evidence of the part agri- 
cultural and dairying interests have played in shaping 
this legislation. The state tax commission or equiva- 
lent body is the logical agency to enforce the col- 
lection of the tax. In Kansas, Kentucky and South 
Carolina this is the case. The commonest method 
of collection is through the sale of stamps to be at- 
tached to the carton, the stamps being furnished as a 
rule by the state treasurer, state auditor, or state 
tax commission. Violations are punishable in 
nearly all cases by fines or imprisonment or both. 
Some of the penalties are heavy and a few states 
make the alteration or counterfeiting of the stamps 





5 Philippine Independence, A Survey of the Present State of American 
Public Opinion on the Subject, as Expressed in Editorial Comment 
Throughout the United States During the Last Twelve Months, Ten 
Eyck Associates, New York, Mar., 1932; Philip G. Wright, Effect on 
American Agriculture of a Duty on Philippine Coconut Oil and Copra, 
1932, pamphlet privately printed; Philippine Coconut Oil, The Biggest 
Scarecrow in the Field of American Agriculture, Philips ine-American 
Chamber of Commerce, New York, Dec., 1931; Does the Importation of 
ns gong Coconut Oil Injure the American Farmer, Spencer Kellogg 
and Sons, Buffalo, (no date). 
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a felony punishable by a heavy fine or a term in the 
state penitentiary. Reports from officials in charge 
of the administration of the law indicate that the cost 
of administration is negligible and that there have 
been few prosecutions for violation. 


In all cases, the law requires that the revenue 
derived from the tax shall be turned into the gen- 
eral fund. In South Dakota there was a provision 
“... that from the total amount of taxes to be raised 
by levy against real and personal property a reduc- 
tion shall be made equal to the amount of the taxes 
collected annually under the provisions of this act 
... The yield for the first twenty months of 
operation was $29.80. It appears, therefore, that 
the reduction in the property tax on account of this 
new levy will be slight indeed. 


It is possible to avoid payment of the tax by or- 
dering margarine from out-of-state firms. Grocers 
sometimes act as agents for such firms, taking the 
order and keeping the product, upon arrival, until 
the customer calls for it. Since the grocer is merely 
the agent, the transaction is interstate in character 
and, therefore, not subject to the tax. The extent 
of this avoidance is unknown. 


Attitude of the Courts 


HE validity of the excise tax levied by Kentucky 

was early called into question by the margarine 
producers.® It was assailed as being in violation of 
both the state constitution and the federal constitu- 
tion. The court refrained from passing upon the 
validity of the law under the Fourteenth Amend- 
ment and confined itself to the question of the pro- 
hibitory nature of the tax; that is, it passed upon 
the question as to whether or not the act was in 
violation of the Constitution of Kentucky, which, 
when read with the Bill of Rights, has been in- 
terpreted to forbid excise taxation high enough to 
prohibit legitimate business. The court admitted 
that the evidence presented by the defendant in- 
dicated that the margarine industry would have 
been, in ordinary times, able to absorb the tax and 
still sell its product in competition with butter, but 
the sharp price reductions as a result of the de- 
pression narrowed or eliminated the price differen- 
tial between the two products, thereby destroying 
the sale of margarine in the state. The court said in 
part: “Under improved economic conditions it is 
conceivable that the tax complained of here would 
not be prohibitive. Weare satisfied from the record 
that it is prohibitive now.” Earlier in the decision 
the court had said: “It is also in evidence, if evi- 
dence were necessary to establish such a self evi- 
dent fact, that the producers of each product (butter 
and margarine) sold it for the best prices obtainable. 
So it is a fair conclusion that the differential (in 
price) represented the concession oleomargarine deal- 
ers had to make to sell their produce.” This unique 
contribution to economic theory ignores completely 
competition among margarine producers themselves 
and leaves the impression that the margarine in- 
dustry could set any price for its product it chose 
so long as that price was above cost of production 
but not equal to the price of butter, and that in the 


6 Field Packing Company v. Glenn, 5 Fed. Supp. 4 (Apr. 20, 1933). 
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course of this freedom it had been forced to main- 
tain a price at least ten cents or more below that 
of butter. Analogous reasoning would conclude that 
the price of men’s machine-made clothing might 
be fixed at any point which was above the cost of 
production but sufficiently below that of custom- 
tailored clothing to win a market from the latter. 
If this differential for suits of the same cloth be, for 
example, set at $15, then a producer of the mill 
product could sell his suits at $45 even though cost 
of production was only $25, if the custom tailors 
were charging $60 for suits of the same cloth. This 
is Sheer nonsense, for competition among the vari- 
ous producers of machine-made clothing is far more 
effective in setting its price than is competition be- 
tween the custom-made product and the machine 
product so long as a differential between the two 
is maintained that will prevent appreciable loss of 
sales to the custom tailors. The machine-made prod- 
uct might bear a tax of $5 or $10 per suit and still 
lose no business to the hand-made product. The 
above quotation presumes, of course, that the pub- 
lic prefers butter to margarine in the same way it 
prefers custom tailored clothing to that from the 
mass-production factory—a very doubtful presump- 
tion. 

Upon appeal of the case to the United States Su- 
preme Court, the decision, slightly modified, was af- 
firmed.? The modification was as follows: “In 
order to prevent the possibility that the decree may 
operate injuriously in the future, the decree will be 
modified by providing that the members of the State 
Tax Commission, or that Commission, may apply 
at any time to the court below, by bill or otherwise, 
as they may be advised, for a further order ur de- 
cree, in case it shall appear that the statute has been 
sustained by the state court as valid under the state 
constitution, or that by reason of a change of cir- 
cumstances the statute may be regarded as impos- 
ing a valid tax.” The “changed circumstances” 
refer, of course, to butter and margarine prices. So 
far no attempt has been made to reopen the case 
before the Court of Appeals of Kentucky. The Tax 
Commission may feel that the revenue-yielding pos- 
sibilities of the act are too small to justify further 
expensive litigation. This is undoubtedly true at 
present prices for butter. 

Washington’s fifteen-cent excise tax was attacked 
as being in violation of the interstate commerce 
clause, and as being prohibitory and confiscatory in 
its operation. The court, in a decision that quoted 
Pope, Markham, Beecher and Herbert Hoover, held 
that the fact the distributors of butter substitutes 
had done no business since the effective date of the 
statute imposing the tax of fifteen cents a pound 
on all sales was not conclusive proof that the stat- 
ute was prohibitory. The court took notice of the 
admitted profit of $20,000 a year of the plaintiff’s 
business of producing and distributing butter sub- 
stitutes. It called attention to the heavy investment 
of the farmers of the state in dairy cattle and dairy 
equipment and to the taxes paid on this property 
for the support of the state. Apparently it took no 








7290 U. S. 177 (Dec. 4, 1933). 
8 A. Mango Company v. Dunbar, 2 Fed. Supp. 414, 417. 
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notice of the increased burden placed upon persons 
unable to afford butter and on those persons who 
really prefer margarine to butter. It pointed out 
that the equality clausé of the constitution was not, 
of course, violated since the excise tax applied equal- 
ly to all persons of a class and it disposed of the 
charge of violation of the interstate commerce clause 
by showing that the plaintiff could make direct 
shipments from points out of the state to customers 
in the state and vice versa without payment of the 
tax. The court, quoting from numerous Supreme 
Court decisions,® laid stress upon the point that the 
power to tax was broad and inclusive and that, in 
general, the only redress from excessive taxation lay 
in an appeal to the electorate and not to the courts. 


Upon appeal to the United States Supreme Court 
the case was affirmed.’® The court pointed out that 
the proceeds from the tax were, by statute, payable 
into the state general fund, and went on to point 
out that collateral purposes or motives in the minds 
of the legislators levying a tax within their lawful 
powers are beyond the scope of judicial inquiry. 
The appellant contended that the tax, since it put 
an end to intrastate sales of margarine destroyed a 
potential subject of Federal taxation. (See above.) 
The court said, in part: “Assuming such a conse- 
quence and putting other questions aside, the effect 
of it upon appellant would be so remote, speculative 
and indirect as to afford appellant no basis for in- 
voking the powers of a court of equity.” This quo- 
tation from the court decision does not appear to 
answer the contention raised. The court seemingly 
says that even though the conditions that destroyed 
the margarine business did, incidentally, deprive 
the federal government of a potential source of reve- 
nue, the latter effect is no concern of the margarine 
producer and dealer. 


Margarine Licenses 


ICENSE taxes upon manufacturers of and deal- 

ers in butter substitutes are frequently levied 
both in those states having excise taxes upon the sale of 
such substitutes and in those states that do not. 
The fee for producers ranges from $5 in Kentucky 
and Tennessee to $1000 in Wisconsin. It should be 
borne in mind, however, that several states that have 
no excise taxes on margarine have levied license 
fees on its production and distribution. If these 
fees are sufficiently high, the butter substitutes may 
be driven from the market as effectively as by an 
excise tax. Pennsylvania, for example, has a license 
fee of $1000 for manufacturers, $500 for wholesalers, 
$100 for retailers, and $50 for hotels and restaurants 
serving margarine.” 


Among the states levying excise taxes upon the 
sale of margarine I have secured the following fig- 
ures for yield of license fees. Wisconsin has no 
producer of oleomargarine and no wholesalers or 
jobbers. In 1932 fifteen retailers paid $25 each for 





® McCulloch v. Meet. 17 U. t sf Yorn.) 316, 428, 4 L. Ed. 579; 
Providence Bank v. Billings, 29 U. (4 Pet.) 514, 563, 9 Curt. 171, 
7 L. Ed. 939; Austin v. Boston, 74 s' Ss. pd Wali.) 694, 699, 19 ‘ 
Ed. 224; Spencer v. Merchant, 125 U. S. 8 S. Ct. 921, 926, 31 
L. Ed. 763; McCray v. United States, 195 U *B 27, 24 S. Ct. 769, 776, 
49 L. Ed. 78; and others. 

1” A. Mango hg v. G. W. Hamilton, L. Ed. Advance Opinions, 
vol. 78, no. 11, p. 712. Decided Apr. 2, 1934. 

11 Pg, St., 1920, par. 16277. 
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handling margarine but this number was reduced to 
three in 1933 and 1934. Total collections from all 
Wisconsin licensees in 1932 was $459.50; in 1933, 
$109.00; and up to September 1, 1934, $100. Ne- 
braska collects $100 annually from its one manufac- 
turer, from $300 to $925 from wholesalers, and from 
$1451 to $3399 from retailers since its license tax 
became effective in 1921. Total collections for thir- 
teen years have been $40,490. Dealer license fees in 
Kentucky amounted to $310 during the twenty and 
one-half months the law was in effect. Though 
there is no absolute proof, it seems reasonable that 
the decline in consumption of margarine in these 
states could be, at least in part, ascribed to the li- 
cense fees as well as to the excise taxes. 


That the framers of the margarine excise tax stat- 
utes succeeded in decreasing the differential advan- 
tage enjoyed by the industry is evident from the 
decrease in consumption in the states levying the 
tax. Too much significance, however, must not be 
attached to the decrease, because the last four years 
have witnessed some decline in the use of nearly 
all consumption goods. Of far greater importance 
is the marked decline in the price of butter, which 
has narrowed materially the price advantage enjoyed 
by the butter substitutes. 


Excise Rates and Yields 


HE accompanying table’? gives the excise tax 

rates, and the yield for those states from which 
information could be secured. It is quite evident 
from the table that the dairy interests have suc- 
ceeded admirably in curtailing the consumption of 
butter substitutes. To what extent this success 
was due to the imposition of the tax and to what 
extent to the prevailing low prices of butter there 
is no way of determining. 


Iowa, with a five cent rate, is the only state that 
has collected a really appreciable amount of revenue 
from its excise tax as the table plainly shows. Ten- 
nessee and Utah are the only other states where 
the yield is worthy of the name. It is possible that 
South Carolina which is not a great dairying state, 
may derive considerable revenue from its ten-cent 
tax, but the yield is undeterminable as business li- 
cense stamps are used to indicate payment of tax 
on all tobacco products, ammunition, playing cards, 
malt, and candy as well as margarine, thereby mak- 
ing it impossible to ascertain the revenue from any 
particular source. 

In Utah for the fiscal year 1930, the tax yielded 
$49,900, but the following year the yield was only 
$20,600. In 1932 it fell to $7,048 and in 1933 to 
$497, rallying a trifle in 1934 to $696. These re- 
ceipts show conclusively that as the price of butter 
falls and the differential in price between butter and 
butter substitutes is narrowed, the tax becomes in- 
creasingly effective in preventing the sale of the 
substitutes since the tax, when added to the price 
of the margarine, raises the cost to the consumer 
to a point equal to or above that of butter. Results 
in Idaho and Iowa confirm this conclusion. In the 
former state no margarine has been sold since July 
1, 1932 and in the latter the decline in receipts has 
(Continued on page 630) 





2 See page 630. 
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New York’s Exemption Problem 


By JoHN H. Criper * 


Since the tax exemption dilemma exists in every state, more than local interest attaches to 


the definite attempts in New York State toward alleviation of the burden on taxable property 


HE extent of tax exemptions has reached the 
point in the State of New York where not only 
taxpayers, but municipalities, are raising a loud cry 
for reform. That the matter has reached a critical 
stage was evidenced early in October when the city 
of New York put $57,305,900 in exempt real prop- 
erty back on the tax rolls. 

The dangerous growth of tax 
exemption in the Empire State 
probably would have continued un- 
interrupted had it not been for the 
depression with its devastating ef- 
fect upon the value of real prop- 
erty. Taxpayers noticed as values 
tumbled that the amount of exempt 
real estate was on the increase. This 
meant only one thing—that the tax- 
paying property owner was paying 
a larger and larger share of the cost 
ot government. 

New York City’s gesture in plac- 
ing millions of dollars worth of 
exempt property back on the tax 
rolls was a challenge to the laws 
of the state of New York, and un- 
doubtedly will result in considerable 
litigation, if not reform legislation. 
It is these state laws which are at 
the very root of the problem. The 
text of the New York State law gov- 
erning the type of property exempt 
from taxation, reads as follows: 

The real property of a corporation or association, or- 
ganized exclusively for the moral or mental improvement 
of men or women, or for religious, Bible, tract, cliaritable, 
benevolent, missionary, hospital, infirmary, educational, 
public playground, scientific, literary, bar association, li- 
brary, patriotic, historical or cemetery purposes, or for the 
enforcement of laws relating to children or animals, or for 
two or more such purposes, and used exclusively for carry- 
ing out thereupon one or more of such purposes. But no 
such corporation or association shall be entitled to any such 
exemption if any officer, member or employe thereof shall 
receive or may be lawfully entitled to receive any pecuniary 
profit from the operations thereof except reasonable 
compensation for services in effecting one or more of such 
purposes, or as proper beneficiaries of its strictly charitable 
purposes; or if the organization thereof for any such avowed 
purposes be a guise or pretense for directly or indirectly 
making any other pecuniary profit for such corporation or 
association, or for any of its members or employes, or if it 
be not in good faith organized or conducted exclusively for 
one or more of such purposes. 


The real property of any such corporation or associa- 
tion entitled to such exemption held by it exclusively for 
one or more of such purposes and from which no rents, 
profits or income are derived, shall be so exempt, though 
not in actual use therefor by reason of the absence of suit- 
able buildings or improvements thereon, if the construction 
of such buildings or improvements is in progress, or is in 
good faith contemplated by such corporation or association; 





* Of New York. 


* 


consequent to an excessive volume of tax-free property.—EDITor. 





Joun H. Crier 





or if such real property is held by such corporation or asso- 
ciation upon condition that the title thereto shall revert in 
case any building not intended and suitable for one or more 
of such purposes shall be erected upon said premises or 
some part thereof. 


The first exemptions were created in 1799, soon 
after the formation of the state gov- 
ernment, when the real estate of 
places of worship, colleges, libraries, 
and state and Federal property was 
exempted. In 1801 the lands of 
ministers of the gospel were added, 
and in 1823 houses of industry, de- 
fined by the courts to include orphan 
asylums, also were added. The 
lands of literary and charitable in- 
stitutions were put on the exempt 
lists in 1827. Later extensions of 
the law exempted lands of cemetery 
corporations, toll companies, fire 
companies, and brought the scope 
of exemptions to the point stated 
in the law quoted above. 
In 1917 a state association was 
formed to fight tax exemptions, 
‘and, after a study and report had 
been made, State Senator George A. 
Slater introduced two bills in the 
legislature which sought to take the 
power of defining tax exempt prop- 
erty from the state and delegate it 
to the counties. In other words, 
the persons or corporations seeking to use land for 
non-taxable purposes would have to apply to the 
governing body of the county in which the land 
was situated. If permission were denied, the ap- 
plicant would have to apply elsewhere. The. bills 
were carried in one house and defeated in the other. 
Senator Slater, as a resident of a suburb of New 
York City, had particularly in mind the menace 
of tax exemption to communities near large cities. 
He had found in his own county of Westchester 
that thousands of acres were being taken from the 
tax rolls every few years by city charitable organiza- 
tions which sought retreats in the suburbs. The 
people of Westchester County, whose taxes were 
being increased by this procedure, had nothing what- 
ever to say about it, inasmuch as the laws govern- 
ing exemptions were controlled by the state. To 
imagine an extreme situation, charitable corpora- 
tions, if they saw fit under existing laws, could pur- 
chase the entire county and operate their enterprises 
there without paying one penny in taxes. Senator 
Slater felt rightly that this constituted a violation 
of the Constitution by virtue of the fact that taxes 
were being controlled to some extent by forces out- 
side of the taxpayer’s control. 
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It was felt by the proponents of the 1917 laws 
that while there were counties like Westchester, 

Nassau, and Suffolk, near New York City, which had 
more than their share of tax exempt property, there 
were other counties more distant from the city which 
would welcome the large charitable institutions be- 
cause of the business they would bring to local 
merchants. 

While the great institutions which benefit from 
the exemption laws were successful in defeating the 
bills of 1917, it is certain that the theories of Sen- 
ator Slater will again be considered in the present 
fight. 

Another proposal for reform of the tax exemp- 
tions laws has come recently from the Westchester 
County Taxpayers Association. Studies of the 
history of taxation showed experts for the associa- 
tion that tax exemptions originally were granted by 
governmental units to organizations which per- 
formed a function of the government granting the 
exemption. In other words, the organization was 
rewarded with an exemption for aiding the govern- 
ment in fulfilling one of its duties. 

The association contends that this same system 
should apply today. Exemptions should be granted 
only by units of government to those enterprises 
which assist in their own work. State governments 
might grant exemptions to insane asylums which 
assist the state in caring for the mentally sick, while 
counties would grant exemptions to such institu- 
tions as general hospitals which assist in the 
county’s public welfare work. Cities, under this 
arrangement, might extend exemptions to reform 
schools which aid in coping with the municipal 
problem of correction. 

The association’s plan would put an end to the 
burdensome system now operating, under which a 
New York county must bear the brunt of all forms 
of exemption. Only the county’s own property, and 
those entitled to exemptions under the theory of 
service rendered, would be exempt. 

Still others in New York are demanding that all 
exempt property be placed back on the tax rolls. 
This would work a kind of rough justice to the 
governmental units because the amount of taxes 
they paid would be reduced by the amount of taxes 





Court Decisions 
Supreme Court Decisions 


Federal Taxes 


Capital Net Gain as a Deduction Allowable for Char- 
itable Contributions.—If a taxpayer elects to be taxed at 
the 12% per cent capital net gain rate under Section 101 (a) 
of the 1928 Act, capital net gain may be included in the 
net income in computing the 15 per cent deduction allow- 
able for charitable contributions under Section 23 (n).— 
U. S. Supreme Court in Guy T. Helvering, Commissioner, v. 
Susan Dwight Bliss; Guy T. Helvering, Commissioner, v. 
William Albert Harbison. Nos. 6and7. October term, 1934. 

This decision affirms that of the Circuit Court of Appeals 
for the Second Circuit, 68 Fed. (2d) 890, which reversed 
Board of Tax Appeals decision, 27 BTA, and also affirms 
68 Fed. (2d) 1004, which reversed the decision of the Board 
of Tax Appeals, 26 BTA 896. 

Evasion of Taxes—Validity of an Indictment.—Indict- 
ment of a corporation’s president, for wilfully and know- 
ingly attempting to defeat and evade tax upon the 
corporation's income, is not defective because it fails to 
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they collected from other units owning property 
under their jurisdiction. Private property, now 
exempt under the broad laws of the state, would be 
out of luck under this plan. 

A point of considerable importance in relation to 
the exemption of private property has been raised 
in the case of the Rye Country Day School now be- 
fore the New York Court of Appeals. This school, 
with more than $200,000 of property, sought an 
exemption from the town of Rye, which was denied 
on the grounds that the school was a profit-making 
organization. The Supreme Court held in effect that 
the contention of the town was correct, but this 
decision was reversed by the Appellate Division, and 
the case then went to the highest court in the state 
for final determination. 

The school contended the corporation was not- 
profit making, and offered proof that the stockhold- 
ers had not and could not receive profits from the 
operations of the institution. The town claimed, on 
the other hand, that the corporation was, to all in- 
tents and purposes, the holder of valuable proper- 
ties, from which the stockholders stood to make a 
profit should they be sold for a sum greater than 
the purchase price. It was this contention which 
led the Supreme Court to hold that the corporation 
was potentially of a profit-making character. 

The argument raised by the town of Rye has in- 
terested the city of New York which has filed 
brief in its support as a friend of the court. It 
raises the question of whether all cemetery corpo- 
rations, for example, are not profit-making organiza- 
tions to the extent that they may be formed to hold 
property for a future profit. 

One thing is certain, and that is that out of the 
present interest in the subject, some improvements 
should result... Tax exemption as permitted under 
the laws of New York is, in the words of Senator 
Slater, “a monster gnawing at the vitals of state 
government—unleashed and uncontrolled, which may 
go where and to what extent it will.” 





1The amount of tax exemption in the State of New York increased 
from $1,327,914,982 in 1904 to $6,696,761,639 in 1930, a jump of 404.3 
per cent, according to the New York State Tax Commission. 

The percentage of exemption to the total of assessed real estate in- 
creased from 18.8 in 1904 to 23.7 in 1930. The Chamber of Commerce 


of the State of New York estimated that the percentage had gone up 
to 23.8 in 1933. 








allege that the defendant was under a duty, as president, 
to perform the act in respect of which the violations 
occurred, and- the indictment is sustained; for when 
charged with wilful effort to defeat the tax by presenting 
a false return no allegation of duty to make the return was 
necessary.—U. S. Supreme Court in The United States of 
America v. Jacob Troy. No. 25. October term, 1934. 


Interest Received on Tax Refunds by a Foreign Corpo- 
ration—Taxability as Income.—Interest received by a for- 
eign corporation on a refund of income taxes paid to the 
United States is taxable as “interest on other interest- 
bearing obligations,” within the meaning of Section 217 (a), 
Revenue Act of 1926, which treats as taxable income “inter- 
est on bonds, notes, or other interest bearing obligations 
of residents, corporate or otherwise.” The rule of ejusdem 
generis is one of many rules of statutory construction, 
which must yield to a contrary result obtained by a consid- 
eration of the general object of the act and the will of 
the legislature. The United States is a resident within the 
meaning of the words “residents, corporate or otherwise” 
of Section 217 (a), Act of 1926—U. S. Supreme Court in 


(Continued on page 618) 
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LEGAL AND ECONOMIC ASPECTS 
OF CHAIN STORE TAXATION 
IN WISCONSIN 


Frederick K. Hardy, Ph. D., University of | 
Wisconsin. Instrumental in the drafting 
and passage of Wis. Laws 1933, 
c. 469, a law to tax chain stores 
equitably for revenue. 


9 Wisconsin Law Review, June, 1934, 
Pp. 382-387 


There is a very decided trend in the 
United States toward state laws laying spe- 
cial taxes upon chain stores. Fifteen states, 
including Wisconsin, have passed such laws 
in the last two years. Twenty-one states 
now have chain store tax laws. Moreover, 
the rates of the more recent chain store 
tax laws are several times as high as the 
rates of the earlier laws. 





On the other hand, there is a very de- 
cided trend away from the invalidation of 
chain store tax laws by the courts. The 
leading case, State v. Jackson, 38 Fed. (2d) 
652 (1930), sustained special chain store 





taxation upon the grounds that it was not 
the function of the court to consider the 
propriety or justness of the tax, to seek 
for the motive, or to criticize the public 





policy which prompted adoption of the 
legislation, but that it was its duty to sus- 
tain the classification adopted by the leg- 
islature, if there were substantial differences 
between the occupations separately classi- 
fied. 

Wisconsin enacted its first chain store 
tax in 1931 as a temporary measure to raise 
revenue for relief purposes. Gasoline fill- 
ing stations brought a test action against 
this law to determine whether they were 
included under the tax by the words, “store 
or mercantile establishment where goods, 
wares, or merchandise are sold at retail.” 
The Supreme Court of Wisconsin held in 
Wadhams Oil Co. v. State, 210 Wis. 448 
(1933) that filling stations were not in- 
cluded. In 1933 a new temporary chain 
store tax was passed. Gasoline filling stat- 
tions, and many other common types of 
chains were specifically included, but profit 
sharing cooperative associations were ex- 
empted. Since a credit is permitted against 
this tax for taxes paid for 1933 under the 
previous chain store tax, and since there is 
less than one half year for the new tax to 
operate in 1933, the sales and tax rates of 
most of the chains will fall into the lower 
brackets in 1933. Since a credit is per- 
mitted against this tax after December 31, 
1933, for personal property taxes paid upon 
merchandise inventory, the new tax will be 
largely offset in the lower brackets, and 
the rates as a whole are really only half as 
high, considering this offset, as they other- 
wise appear. If it is finally determined 
that the new occupational tax on chain 
stores is invalid, either as a whole or in 
Its application to a person or group, then 
such person shall immediately be required 
to secure a license and pay a license fee. 


Why have special tax burdens been laid 
upon the chain merchant and not upon his 
independent competitor? It is believed 
that early chain store taxes were caused 


DIGESTS OF ARTICLES ON TAXATION IN CURRENT 


LEGAL PERIODICALS 


in great part by prejudiced propaganda 
from interested groups. In Wisconsin, 
however, though anti-chain prejudice and | 
agitation exists, it is not the primary rea- 
son for the chain store taxes (11 THE Tax 
MaGazInE 412). Numerous independent 
merchants had long complained that chain 
stores, even though larger, paid less taxes 
than other merchants. Investigations of 
the Tax Commission indicated strongly 
that assessments discriminated very con- 
siderably in favor of chain stores. First, 
chains usually bought directly from manu- 
facturers at a lower price than similar 
goods at a similar stage of distribution in 
other stores, who bought at a wholesale 
price. Moreover, chain store accounting 
practice charged purchasing expense into 
general overhead rather than into the cost 
of merchandise. As a result, the local as- 
sessor assessing at cost book values, would 
assess the same goods 10% to 50% lower 
in a chain store than in another store. Sec- 
ondly, chain stores frequently use the re- 
tail inventory method of accounting, which 
charges merchandise to the store manager 
at its sales price rather than at cost. This 
deprives the local assessor of any chance 
to inspect cost figures. Thirdly, chain stores 
pursue a policy of high turnover: their 
sales are large, but their inventory is small 
and frequently renewed. The personal 
property tax rests on inventory, of which 
chains have very little. 





These chain store practices are not car- 
ried on for the purpose of evading taxa- 
tion, but all of them result in a very 
considerable escape from any tax based 
upon merchandise inventory at cost. Wis- 
consin’s chain store tax from its inception, 
therefore, was not an attempt to discrimi- 
nate against chain stores. On the contrary, 
it was an attempt to remedy a previous 
discrimination in favor of chain stores. 
Moreover, as chains increased in size, so 
also did those policies and practices in- 
crease which resulted in escape from taxa- 
tion. For this reason, the chain store tax 
rates were made moderately progressive. 


On the other hand, it was observed that 
some chains, which dealt in lumber, furni- 
ture, garden tools, etc., were previously 
overtaxed because their inventories were 
always large in the spring on assessment 
day. It seemed logical therefore, to per- 
mit the new tax to be paid with personal 
property tax receipts. As a result the new 
chain store tax burdens no one who did 
not previously escape. ‘ 


Early chain store taxes were based on 
the number of stores but this is unjust for 
such a tax is insignificant to a chain of 
large department stores while it might be 
oppressive to a chain of small candy stores. 
In prosperous times, it would not permit 
the state to share prosperity, and in de- 
pression, it would remain a fixed overhead 
charge, tend to close stores and throw men 
out of work. A per store tax would dis- 
courage the convenient small neighborhood 
chain store and increase the congestion 
at the city superstore. In spite of the 


economic objections to such a tax, how- 
ever, it has been repeatedly sanctioned by 
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the courts and for that reason section 2 
of the Wisconsin chain store tax law pro- 
vides for a tax based on the number of 
stores. This section will go into opera- 
tion, if section 1, the tax based on gross 
income, is invalidated, and will secure the 
= badly needed by the state for re- 
ief. 


DURESS IN PAYMENT OF ILLEGAL- 
LY LEVIED TAXES 


Carl R. Lichtenstein, of the Chicago Bar 


68 United States Law Review, August, 1934, 
pp. 427-429 


A state passes a gasoline tax law which 
looks as if it cannot stand up under con- 
stitutional attack. The customers of a mo- 
tor fuel distributor refuse to litigate the 
matter themselves and demand that the lat- 
ter take out a distributor’s license, pay the 
taxes imposed under protest, and then seek 
to recover such taxes for these customers 
without expense to them. Under fear of 
loss or destruction of his business, the dis- 
tributor does as they demand, and after 
paying the tax under protest, brings suit 
to recover the money, the law having been 
in the meantime declared invalid. 


In most jurisdictions it is well settled, 
in the absence of statute, that, in Order to 
recover taxes paid under an invalid law, 
the taxes must have been paid not only 
under protest, but under such duress of 
payment or such compulsion of law that 
the taxpayer had no choice but to pay the tax 
(331 Ill. 330). A protest made at the time 
of payment will not of itself give the right 
to recover back the money that has been 
paid; it is essential that the payment shall 
in fact have been made under compulsion 
or duress of law. 


In 1928 the Illinois Motor Fuel Tax Act 
of 1927 was declared invalid. Thereupon 
a host of suits were filed against state offi- 
cers to recover taxes allegedly paid under 
protest. In two of these cases, Standard 
Oil Co. v. Bollinger, 348 Ill. 82, and Benzo- 
line Motor Fuel Co. v. Bollinger, the evi- 
dence was fully gone into. In the latter 
case it was argued, successfully, that there 
was sufficient duress because of the loss of 
the business which was threatened if the 
complainant did not accede to its custom- 
er’s demands and pay the tax under pro- 
test. The court distinguished the former 
case by saying that in that case the com- 
pany was not by its customers compelled 
to agree to protect them against loss or 
suffer the loss of their trade. The question 
is whether this is a valid distinction. 


As has been said, the law requires actual 
duress of payment or threat of permanent 
injury to business in order that a success- 
ful suit to recover taxes may be maintained. 
But in all cases in which this rule has been 
applied, the duress has been the duress of 
the state or of its officers or agencies, and 
not the duress of intermediate third par- 
ties. Moreover, whenever a case has come 
before the Illinois courts involving payment 
under the duress of some person other 
than an officer of the state, the court has 
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consistently denied recovery. So, where 
a mortgagor paid taxes illegally assessed 
on exempt property because tle mortgagee 
threatened to foreclose under a clause in 
the trust deed giving him the power to do 
so if the premises were sold for taxes, the 
court held that this payment was voluntary 
because a bill in equity could have been 
filed to enjoin the threatened act of the 
mortgagee, and that therefore such taxes 
could not be recovered (331 Ill. 330). 

Upon this state of law in Illinois it ‘. 
submitted that the Benzoline case is un- 
sound. Justice Stone, in a dissenting opin- 
ion, pointed out that the tax was paid not 
‘yith the funds of the distributor but with 
the customers’ own money. “It is to my 
mind,” he said, “a novel proposition of law 
that one may recover as a payment under 
duress a tax paid because the payor con- 
siders it good business to agree with third 
parties whose money actually paid the tax 
to pay it and bring suit to recover it for 
them. In my opinion this decision 
opens the door to fraudulent claims of du- 
ress of the most flagrant sort.” 


STATE CONSTITUTIONAL LAW IN 
1933-34 


Charles G. Haines, University of California 
at Los Angeles 


28 American Political Science Review, Au- 
gust, 1934, pp. 611-627 


Among the emergency measures which 
have called forth judicial pronouncements 
during the year, the most important are 
the moratoria acts and the income or sales 
tax provisions. 


The supreme court of Minnesota rend- 
ered one of the first opinions on a mort- 
gage moratorium law. The act, passed as 
an emergency measure, with its provisions 
not to be extended beyond May 1, 1935, 
authorized the extension of the period of 
redemption from mortgage foreclosure for 
such time as the district court might deem 
just and equitable, with provisions that the 
extension was to be made upon application 
to the court on notice for an order deter- 
mining the reasonable value of the income 
from the property involved in the sale, or, 
if it had no income, then reasonable rental 
value, and that the mortgagor pay a rea- 
sonable part of such income or rental value 
toward the payment of taxes, insurance, in- 
terest, and mortgage indebtedness. 

Facing the situation in which the appel- 
lants conceded that the state law impaired 
the obligation of contracts and the respond- 
ents agreed that under the police power the 
state may impair the obligation of con- 
tracts, the court maintained that the state 
may establish regulations reasonably neces- 
sary to secure the general welfare of the 
community by the exercise of the police 
power, although the rights of property are 
thereby curtailed and the freedom of con- 
tract is abridged. Emergency laws were 
held applicable to times of peace, and 
whether a public emergency existed was 
declared to be a question for the legisla- 
ture to determine, though the judges could 
also be guided by common knowledge (249 
N. W. 334). The Supreme Court affirmed 
this decision (290 U. S. 398). 

About the same time, the supreme court 
of North Dakota invalidated a statute 
shortening or extending the period of re- 
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demption from real estate mortgage fore- 
closure sales as an impairment of the 
obligation of contracts (249 N. W. 118). 
Supreme courts in other states found it 
necessary to reconcile moratoria statutes 
with some troublesome _ constitutional 
formulae, but most of the decisions were 
reached after the federal Supreme Court 
had placed the stamp of approval on the 
Minnesota law. The majority of the su- 
preme court of Oklahoma held a part of a 
moratorium act void with the observation 
that this court should not be swayed by 
public sentiment to alter, modify, or re- 
peal any provision of the constitution (29 
P. (2d) 1). Influenced by the reasoning in 
the Minnesota case, the Iowa supreme 
court sustained a moratorium act (253 N. 
W. 701). 


Perhaps the only remedy under existing 
constitutional provisions and consequent 
judicial constructions in certain states may 
be that suggested by the supreme court of 
Wisconsin that “in light of the present 
emergency, and because of the present in- 
adequacy of a judicial sale to establish a 
fair value for the security,” a court of equity 
has power without the aid of a special 
statute to relieve mortgage debtors of lia- 
bility upon deficiency decrees (246 N. W. 
556). 

There is implicit in the reasoning of these 
cases a conflict between what is ordinarily 
termed mechanical jurisprudence, to the 


effect that constitutional phases and the | 


fundamental principles which they are pre- 
sumed to sanction must not be frittered 
away by legislative action or judicial inter- 
pretation. Amendment of the constitution 
is the only way to sanction emergency 
action. Constitutional principles, like dog- 
mas of the common law are conceived-as 
part of the universal order, and as such 
unchangeable. To others, constitutional 


phases, as other terms in the law, should 
conform to the exigencies of time and 
place. 

More difficult constitutional issues have 


arisen in the rather frantic efforts of state 
legislatures to repair the inroads on state 
revenues caused by the depression. Differ- 
ences in the attitude of judges toward con- 
stitutional restrictions are manifested in 
the decisions on income tax laws. An in- 
come tax act adopted through the initia- 
tive in the state of Washington was held 
void. Income was declared to be property 
within the uniformity section of the consti- 
tution, and hence a graduated income tax 
was deemed impossible. An attempt to im- 
pose a graduated tax on incomes in 
Montana was held not to violate the uni- 
formity clause of the constitution nor the 
equal protection clause of the Fourteenth 
Amendment, on the ground that the tax was 
an excise tax. The exemption of the income 
from corporations was defended on the 
ground that a major portion of the earn- 
ings of corporations are distributed as 
dividends to individuals (25 P. (2d) 114). 
Through a proceeding under the Declaratory 
Judgments Act, the Minnesota income tax 
act was upheld (253 N. W. 102), the court 
observing that “while income as received 
is necessarily property, a tax upon it has 
many of the characteristics which differ 
quite radically from those levied upon real 
or invested personal property.” 

Other states attempted to preserve pub- 
lic credit by taxes on gross receipts or oc- 
cupations, or by a general sales tax. A 
South Dakota tax on gross receipts, so far 











November, 1934 


as it relates tu receipts from business, pur- 
suits, professions, trades, vocations, and 
callings, was held valid as an excise tax, 
Certain sections, however, were disap- 
proved in so far as they ‘applied to re- 
ceipts other than those incident to qa 
taxpayer’s business, profession, or calling (25} 
N. W. 189): 

With the way closed by the disapproval] 
of a constitutional amendment for the en- 
actment of an income tax and by judicial 
rejection of a law passed by the legislature 
(132 N. W. 909), the Illinois legislature 
turned to a general sales tax, an’ liree 
per cent tax was applied to all ; ersons 
engaged in the business of selling tangible 
personal property at retail. But since the 
act exempted farm products and farm prod- 
ucts sold by the producer and motor fuel 
at retail, it was held to involve unwarrant- 
ed discriminations (186 N. E. 113). The 
legislature then turned to a retailer's oc- 
cupation tax—the tax to be measured by 
the amount of the gross receipts received 
by a person engaged in the business of 
selling tangible personal property at retail. 
Credit sales and conditional sales were not 
to be taxed until the purchase price was 
paid. This act was sustained in Rief v. 
Barrett, 188 N. E. 889 (1933). 


But the unemployed and needy have not 
always found constitutions barriers to re- 
lief legislation. The Kansas supreme court 
could see no objections to a statute per- 
mitting the highway commission to bor- 
row money from the federal government 
for road construction and maintenance in 
order to furnish aid to the poor and needy, 
although the constitution placed this duty 
upon the counties (28 P. (2d) 770). So an 
amendment to the motor fuel tax law pro- 
viding for the use of part of such tax to 
pay the interest and principal of emergency 
relief bonds was held valid (188 N. E. 921) 

Various phrases designed for otlier pur- 
poses have been chosen as a basis for a 
relaxation of the constitutional require 
ments. The legislature of Washington au- 
thorized the issuance of general obligation 
bonds in the sum of $10,000,000 for the re- 
lief of state-wide unemployment and pov- 
erty, without popular submission and 
approval. Because the act was passed to 
meet a critical emergency and was declared 
to have a constitutional purpose as an aid 

“to suppress incipient insurrection,” it was 
declared valid (23 Pac. (2d) 1). In a 
similar manner, the provision in the state 
constitution of West Virginia that “no debt 
shall be constracted by this state, except to 
meet casual deficits in the revenue to re- 
deem a previous liability of the state, to 
suppress insurrection, repel invasion or de- 
fend the state in time of war,” was given 
a new application, when the legislature au- 
thorized the issuance of five million dollars 
of state bonds to meet casual deficits in 
the general revenue and capitol building 
funds (170 S. E. 425). 

But when the legislature of West Virginia 
attempted to adjust the tax structure 0! 
the state to the tax limitation amendment 
approved by the voters in November, 1932, 
the court refused to give its approval de- 
spite the serious emergency situation (177 
S. E. 539). A Colorado statute imposing 
additional motor vehicle registration fees 
to provide funds for the aid of the needy 
and destitute was held void as imposing 4a 
tax for county purposes (26 P. (2d) 1051), 
the court saying that there never had been 
and never could be an emergency cor- 
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pur- fronting the state that would warrant the| State justices called upon to sanction | stamp of disapproval upon such contracts. 
and servants of the constitution waiving so| emergency legislation were frequently in-| But a New Hampshire proposal to pro- 
tax. much as a word of its provisions. fluenced by the decision of the court of|hibit contracts of this type resulted in an 
isap- Efforts to relieve the unfortunate situa- appeals in New York in the Nebbia case | unfavorable advisory opinion by the state 
y re- ‘ : . (262 N. Y. 259). This decision may lead to | supreme court (166 Atl. 640). 
tion of those delinquent in tax payments ; 2 : : : : a F 
to a iso led to divergent results. ‘An act per-|* renewal of price-fixing legislation. The question whether the rigid written 
(251 also te tl 8 tof b kt ; lew d Freedom of contract continues to be a|constitution of the United States will be 
mitting tHe peyment' o a i hel sacred right which legislatures must not|as adaptable to the stress and strain of 
renél of penalties, interest, and costs was upheld | violate. _A Florida statute requiring a bond | political and economic exigencies as the 
gi as applied to all persons on whose property | of security dealers, which was difficult for | flexible arrangements of the British con- 
re taxes remained delinquent on January 1, ordinary dealers to obtain, was declared | stitution remains unanswered. But the last 
ree 1933, regardless of the contentions that i! illegal (149 So. 48). Asserting that “it is| few years have put to a severe test the 
ature violated the uniformity provisions of the|not within the legislative competence to| American principles of constitutional gov- 
rie constitution and the restriction against the destroy a legitimate business in times of| ernment. Perhaps written constitutions 
retin releasing of indebtedness (61 S. W. (2d) | depression any more than in normal times,” | have not been relegated to a minor role in 
ible 750). But an act suspending for five years | the federal district court held void a Ken-| the American system of government be- 
e the foreclosure proceedings on tax certificates | tucky act imposing a tax of ten cents per|cause they have been applied with some 
prod- held by the city was rendered inoperative | pound on oleomargarine (5 Fed. Supp. 4).| measure of flexibility, and because they are 
r fuel because it made ineffective provisions ap- Various attempts have been made through |as a rule expressed in language so general 
enh. plicable for the payment of obligations at| legislation and administrative agencies to|that the skilled interpreter may “march 
The the time that certain contracts were nego- | prohibit “yellow dog contracts.” The Na- | language and meaning along the same line 
Ses tiated (151 So. 1). tional Industrial Recovery Act places the! of argument in opposite directions.” 
2d by _ 
eived i . : ’ , : 
ss of Policy of Collecting Surtax on Account of “the fact that any corporation is a mere holding 
npn Excessive Surplus in Effect or gree company, ro “Es td 0 or eae 
septic a ened . : are permitted to accumulate beyond the reasonable 
Ds NDICATIONS are that for the first time corpora- E : 93 y 
ief v, : : tie : needs of the business. 
tions are confronted with the beginning of a vig- 
ia orous enforcement of Section 102 of the 1934 Act and 
fe not 2 ‘ ae 
to re- the corresponding sections of prior acts,’ providing Cases Before the Board of Tax Appeals 
court for a special tax on corporations where surplus is A large number of cases involving the issue as to 
nl determined to have been accumulated to prevent the whether the law with respect to surplus accumula- 
beanie imposition of the surtax on shareholders. tion has been violated are now before the Board of 
ace in As a result of this campaign by the Bureau of In- Tax Appeals.* The failure in prior years to vigor- 
— ternal Revenue, many corporations have been notified ously attempt to levy the surtax is reflected in the 
ape of proposed assessment of additional tax, particularly fact that only five published decisions by the Board 
v pro- for the year 1933. It is reasonable to assume that of Tax Appeals or by courts on the issue have been 
fax to no less zeal will be applied in scrutinizing surplus in rendered. These cases are as follows: United Busi- 
BIT connection with returns filed under the Revenue ness Corporation of America, Dec. 6020, 19 BTA 809, 
r pur- Act of 1934, and consequently some corporations affirmed on another issue (CCA-2), 62 Fed. (2d) 754; 
for a with large surpluses have been impelled to increase certiorari denied; Williams Investment Co. v. U. S. 
aap ee Says cagee Smguaae for a fur- (Ct. Cls.), 3 Fed. Supp. 225 ; Tway Coal Sales Co. v. 
gation ae eer . 8: p U. S., 3 Fed. Supp. 668; William C. DeMille Produc- 
he re- Che present law relative to the amount of surplus tions, Inc., v. Com., Dec. 8582, 30 BTA 826; Keck 
1 pov- which may be accumulated without incurring tax Investment Co. v. Com., Dec. 8255, 29 BTA 143 (on 
Be liability in addition to the regular rate on corpora- appeal CCA-9). 
clared as albing Meserm Se Viffe — . — All of these with respect to at least one of the 
= 104 i = ranaseatacnl * ye rr av j er ‘ ne it years for which the surtax was proposed were de- 
gs \ bilit f ee “? a ’ : He ol “a > be na cided in favor of the Government except the Tway 
> state ‘ . ‘da, ent aa ee wore ty me che pon Coal Sales Co. case, in which the evidence was that 
o debt a ac a = —_ - - ey) se pst outstanding accounts receivable in favor of the plain- 
ept to ree es Se oe eee ee See Oe ee Pewee Oey tiff were greatly in excess of its entire capital and 
to re- graduated rates of 25 per cent and 35 per cent are surplus , 
ate, to now applicable, the 25 per cent rate applying to ad- = 
or de- A . : ; P 4 preying ‘ : een : : a 
given justed net income not in excess of $100,000 and the ae a 5: Cas — 
ire aul- higher rate to adjusted net income above that amount. ne ee ee ee ee ee ree ee ‘ 
ities asennad as a cteiilieae Me involved the construction and the application of Sec- 
cits in ee “sd “ed vail 1 ot “fo eri aver tion 220 of the Revenue Act of 1918 and of the Rev- 
nilding Sere ceoncbicnt iS tOrMES OF avaHeG Ot Tor The purpose enue Act of 1921. The plaintiff was a corporation 
= 7 preventing the imposition of the surtax upon its owning business office buildings and other real estate 
nage ge _ Pe ee eo any other = in Seattle, and whose stock was all owned by one 
tlttew Paes, ne Se ee eS ee individual, but the corporation was held not to have 
1032 and profits to accumulate instead of being divided been a “mere holding company” nor one formed for 
_ 1932, } el ig : 
val de- ial say nag d ia oe ; the specific purpose of evading the tax, hence the de- 
cs th 1934 a a ee a ee bt in vet coy cision was based solely on the issue of whether the 
= Be the 170% “Act is the same as in the prior law, namely, corporation was availed of to escape surtax upon its 
need) sha Section 220 in the 1918, 1921, 1924 and 1926 Acts; Section 104 in sole stockholder by the accumulation of an unreason- 
. : 1e é an Acts. 
sing a 2 Adjusted net income is defined as “the net income computed without able surplus. 
1051), the allowance of the dividend deduction otherwise allowable, but dimin- —_—- 3 
d been ished by the amount of dividends paid during the taxable year.”— 3A list of cases before the Board appeared in the October issue of 


y con- 


Sec. 102 (c). 
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The interpretation of the import of the language 
of the statute and the evidence upon which for one 
of the years at issue the surplus accumulation was 
held to have exceeded that contemplated by Section 
220 of the 1921 Act are indicated by the following 
quotation from the opinion [the opinion, by Member 
Phillips, to which Member Trammell wrote a dis- 
senting opinion, with which Member Matthews 
agreed, was reviewed by the Board]: 


The section in question recognizes the right of every 
corporation to keep its capital intact and provide a surplus 
for its reasonable needs. No corporation which is actively 
engaged in business is to be subjected to the penalty of 
the statute unless and until it permits its course of conduct 
to be diverted from its normal business interests by a pur- 
pose to save its stockholders from surtax. The emphasis 
in the statute is placed upon the purpose and if this purpose 
clearly appears the corporation is subject to the tax, 
whether the accumulation be large or small. Accumula- 
tions in excess of the needs of the business are evidence 
of the purpgse but are not necessary to subject the corpo- 
ration to the tax. This seems to us to be the necessary 
construction of the statutory language. To bring any case 
within the statute the evasion of surtax must, of course, 
be accomplished by means of permitting gains and profits 
to accumulate instead of being divided or distributed. In 
the instant case it seems clear that gains and profits were 
accumulated instead of being distributed, and that if the 
purpose was to use the corporation to prevent the imposi- 
tion of a surtax, the medium used was that set out in the 
statute. We think the ultimate question presented to the 
instant proceeding is whether this purpose existed. 


Although the statute provides that certain facts shall 
be prima facie evidence of the purpose, the same purpose 
may appear from other facts. In the instant case the 
purpose to use the corporation to prevent the imposition 
of surtax upon its stockholder appears from the character 
of the transactions between it and its stockholder. 


The corporation was organized for the purpose of operat- 
ing the two office buildings in Seattle. Had it confined 
its activities to the operation of these buildings, declaring 
no dividend during the years 1920 and 1921, but permitting 
the surplus income to be accumulated, it would seem clear 
that upon the record made before us with respect to real 
estate conditions in Seattle affecting these buildings, the 
corporation would not have fallen within the provisions of 
Section 220. But we find that in 1920 the sole stockholder 
of the corporation transferred to it shares of stock having 
a value of approximately $450,000 and in 1921 transferred 
other shares having a value of over $400,000. The divi- 
dends upon this stock were taxable to Smith so long as he 
continued to hold them, but were not taxable when received 
by the corporation. Instead of dividends of some $80,000 
which Smith reported in 1919 before the transfer was made, 
we find him reporting some $3,500 as dividends in 1921. 
Clearly the effect was to reduce the amount of income 
upon which Smith was subject to surtax. It is urged that 
these securities were transferred to the corporation in 
order to improve its financial condition and increase the 
salability of its capital stock, but in the face of this argu- 
ment we find that at the close of 1920 Smith had borrowed 
from the corporation some $236,000 and that at the close 
of 1921 his borrowings totaled some $600,000. Nor is this 
all. In order to provide funds to make these loans the cor- 
poration was obligated on notes payable at the close of 
1920 in the amount of $165,000 and at the close of 1921 in 
the amount of $456,000. There were similar manipulations 
of the funds of the corporation in subsequent years. These 
were not transactions designed to build up the corporation, 
but were perfectly designed for the purpose of evading 
surtax upon the income from the stocks transferred to the 
corporation while at the same time permitting the sole 
stockholder to enjoy the use of such income and substan- 
tial parts of the principal. The manner in which the 
corporate funds were handled seems to us to establish that, 
for the year 1921, the corporation was availed of for the 
purpose of preventing the imposition of surtax upon its 
stockholder through the medium of permitting its gains 
and profits to accumulate. We shall hereafter state the 
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reasons which lead us to a different conclusion as to the 
year 1920. 

This decision probably is representative in a gen- 
eral way of the point of view of the Board with 


respect to the tax on excessive accumulation of sur- 
plus. 


Decisions of the Courts 


In the case of the Williams Investment Company v. 
U. S., the Court of Claims emphasized that Section 
220 was adopted by Congress to make more effectual 
the collection of the revenue and was in itself a 
revenue-producing measure. The plaintiff was a 
holding company with the sole beneficial stockholder 
a single individual. The surplus accumulation as set 
out in the special findings of fact was in the opinion 
of the Court so obviously in excess of the reasonable 
needs of the corporation that the greater part of the 
opinion (Judge Littleton) was devoted to considera- 
tion of the contention that Section 220 is in viola- 
tion of the Constitution. 


“To hold Section 220 to be beyond the power of 
Congress,” the opinion says, “would be almost the 
equivalent of holding that Congress is impotent to 
prevent evasions of its tax laws. Without Section 
220, or its equivalent, potential taxpayers could by 


the mere forming of a corporation evade all sur- 
taxes.” 


In a supplementary concurring opinion, in consid- 
eration of the contention that the statute in question 
is unconstitutional because certain facts are made 
“prima facie evidence of a purpose to escape the tax,” 
Judge Green says this argument was based upon the 


erroneous interpretation that the provision had the 
same effect as though the presumption was a conclu- 
sive one which the plaintiff was not permitted to 
refute or rebut by evidence. “It,” says the opinion, 
“had the right to present, either before the Commis- 
sioner or in any court to which it saw fit to appeal, 
any evidence that it could furnish to show that in fact 
there was no purpose to evade the surtax, and there- 
by overcome the presumption created by the statute. 
* * * In this particular case, this court, entirely 
disregarding the presumption, has found from all of 
the evidence that plaintiff’s purpose was to evade 
the surtax.” 


In the Rk. C. Tway Coal Sales Co. case, the United 
States District Court for the Western District oi 
Kentucky (Judge Dawson) interpreted the princi- 


ples governing the application of Section 220 as 
follows 


A careful study of Section 220 discloses that before there 
can be an assessment under its provisions, in a case such 
as the one presented here, there must be not only an 
accumulation of gains and profits beyond the reasonable 
business needs of the corporation, but such accumulation 
must have been permitted by the corporation with the 
intention and for the purpose of enabling its stockholders 
to evade the payment of surtaxes on dividends which other- 
wise would have been distributed to them. Even if it 
should clearly appear that thie accumulations were in excess 
of the reasonable needs of the corporate business, Sec- 
tion 220 would not apply unless it further appears that the 
accumulations were intentionally permitted for the express 
purpose of enabling the stockholders to evade the surtax. 
It is true the statute provides that the certificate of the 
Commissioner that in his opinion the accumulations are 
unreasonable for the purposes of the business i is prima facie 
evidence of a purpose to evade the tax; but in a suit for 
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a refund of taxes collected under this section, the plaintiff 
always has the right to overcome this prima facie presump- 
tion by proof. This, it seems to me, the plaintiff has suc- 
cessfully done, even if the defendant is correct in its 
contention that in determining the reasonable needs of 
plaintiff's business consideration can be given only to its 
coal business. Necessarily, the directors and officers of 
a corporation must be given, even in federal tax matters, 
some discretion and some latitude as to what constitutes 
the reasonable needs of the corporate business. It may 
well be doubted if the federal government, for the pur- 
pose of increasing its taxes, can absolutely destroy or 
arbitrarily limit this discretion resting in the directors of 
a corporation organized under state law. 


These cases give some idea of the degrees of lati- 
tude which are likely to be taken in judicial construc- 
tion of the surtax imposed on corporations under 
Section 102 of the 1934 Act and the corresponding 
sections of prior Acts. 


By the Act of 1934 (Sec. 351) personal holding 
companies are distinguished from other corporations 
and subjected to a surtax upon “undistributed ad- 
justed net income” equal to the sum of the follow- 
ing: (1) 30 per cent of the amount not in excess 
of $100,000; plus (2) 40 per cent of the amount 
thereof in excess of $100,000. No question of accu- 
mulation of surplus is involved in this levy. 


Revenue Agent’s Reports Prescribed 


It is understood that under instructions recently 
issued by the Bureau, in all cases in which the ex- 
amining officer recommends the application of Sec- 
tion 102 of the 1934 Act (or corresponding sections 
of prior Acts), his findings and recommendations will 
be embodied in his regular report. If this is ap- 
proved by the revenue agent in charge, a copy will 
be furnished the corporation. 


It is also understood that the examining officer’s 
report is expected to contain the following data: 


1. A history of the corporation from the date of its 
incorporation, fully setting forth the purpose for which 
it was formed, assets transferred thereto, capital stock 
issued in exchange for such assets, actual paid in capital, 
and whether represented by par or no par stock, and i: 
no par stock, the stated value, if any, ascribed thereto, reor- 
ganizations, if any, and kind of business in which engaged. 

2. Names and addresses of the stockholders and number 
of shares held by each at the close of the year involved. 

3. Whether or not any stockholder of the corporation 
at the time of filing his individual return included in gross 
income his distributive share, whether distributed or not, 
of the net income of the corporation for such year. (See 
article 541, Regulations 77.) 

4. Names and titles of the officers of the corporation, 
stock ownership and amount of compensation received, if 
such information is not contained in schedule C of the 
corporation return. : 

5. A statement of substantial amounts, if any, with- 
drawn by the stockholders in the form of loans or advances 
and reflected in the asset accounts at the close of the year 
under examination. 

6. An analysis of the earned surplus account for the year 
under examination and the five preceding years, which 
will show in particular both taxable and nontaxable income, 
the amount of cash dividends paid during each of the 
respective years, and the amount and date of any cash 
dividends paid shortly after the close of the year under 
examination. If any distribution of dividends in reorgani- 
zation was made, full details of such distribution should 
be stated. 

7. A statement showing the amount of surtaxes actua!ly 
avoided by the principal stockholders through the failure 
of the corporation to distribute all of its earnings for the 
year under consideration. 
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8. Comparative balance sheets at the beginning and end 
of the year or years under examination. 

9. Whether or not, in the opinion of the examining 
officer, the corporation is a mere holding or investment 
company and the basis for such conclusion. 

10. Any other facts and circumstances which may be 
deemed pertinent by the examining officer should be 
included in his report. The report should also contain a 
summary of the material facts upon which the recommen- 
dation of the examining officer with respect to the applica- 
tion of Section 104 is based. 


Corporations against which applications of Sec- 
tion 102 is proposed will be given an opportunity to 
file a protest which will be reviewed, together with 
the whole case, in Washington, and the corporation 
will be given an opportunity for hearing, if desired. 





Federal District Courts Disagree on 
Validity of Processing Taxes 


ROTECTIVE tariffs and the processing taxes 

are similar in the respect that they are levies on 
the citizenry at large for the benefit of special indus- 
tries, but unlike the tariff bounties the processing 
taxes are destined to be subjected to a test of their 
constitutionality by the Supreme Court. To date 
two district courts have rendered opposing decisions 
on the issue. 

In the case of the Hillsborough Packing Co. & Lake 
Fern Groves, Inc. case (decided February 1, 1934) 
these companies sought and were granted an injunc- 
tion against enforcement of the citrus fruits market- 
ing agreements, the District Court of the United 
States for the Southern District of Florida, Tampa 
Division, (opinion by Judge Alexander Akerman) 
holding that Section 8(2) of the Agricultural Ad- 
justment Act, which authorizes the Secretary of 
Agriculture to enter into marketing agreements with 
processors, producers, associations of producers and 
others engaged in the handling of any agricultural 
commodity or product thereof, and Section 8(3) of 
the Act, empowering the Secretary of Agriculture to 
issue licenses permitting processors, associations of 
producers, and others to engage in the handling of 
any agricultural commodity, are unconstitutional. 
Although no processing tax applies to citrus fruits 
and the matter of the processing tax had nothing to 
do with the marketing agreements and licenses in- 
volved in the petition for an injunction, the opinion 
by Judge Akerman included a judgment as to the 
validity of Section 9 of the Agricultural Adjustment 
Act, which imposes the processing taxes. 

With curt directness and without citation of any 
supporting court decisions, Judge Akerman’s opinion 
holds Section 9 to be unconstitutional on the grounds 
that it delegates taxing powers to the Secretary of 
Agriculture and taxes one citizen for the benefit of 
another. 


Massachusetts Court Pronounces Processing 
Taxes Valid 


The first case to be adjudicated in which the valid- 
ity of the taxes under the Agricultural Adjustment 
Act was directly at issue was that of Franklin 
Process Co. v. Hoosac Mills, before the District Court 
of the United States, District of Massachusetts, in 

(Continued on page 616) 
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EVISED regulations (Circular No. 230) govern- 

ing the recognition of attorneys and agents 
and their practice before the Treasury Department, 
recently issued by the Treasury Department, pro- 
vide for numerous new restrictions. 


It is prescribed that the Committee on Enrollment 
and Disbarment shall consist of three members? in- 
stead of six as under prior regulations. Hearings 
for the purpose of taking testimony in proceedings 
for reprimand, suspension, or disbarment may be 
held by a single member of the Committee at such 
places as the Committee may designate but all find- 
ings of fact and recommendations thereon are to be 
made by the Committee, a quorum (two members) 
being present. 


Rules of Practice 


Noteworthy changes governing practice before 
the Treasury Department follow: 

(1) It is prescribed that it is the duty of an en- 
rolled attorney or agent when requested by the 
Committee or attorney for the Government, to give 
any information which he may have concerning vio- 
lations of the regulations or of the occurrence of any 
acts or omissions specified in the regulations as 
grounds for suspension or disbarment, unless such 
information is privileged. 

(2) Every enrolled attorney or agent practicing as 
an individual is required to use his legal name in the 
conduct of his practice; the term company, associates, 
or language of similar import may be used only by a 
bona fide partnership consisting of two or more mem- 
bers, and it is further prescribed that all stationery, 
advertisements, and announcements of enrolled per- 
sons must conform to the foregoing principles. 


(3) The regulations also incorporate the substance 
of Treasury Decision 4416, XII-4-6622, in the re- 
quirement that any enrolled attorney or agent who 
prepares a return for a taxpayer shall sign a state- 
ment showing that he prepared the return, that the 
information set out in the return and the accompany- 
ing schedules, if any, correctly and truly represents 
the information furnished to or discovered by him 
during the course of the preparation of the return, 
and that such information is true according to the 
best of his information and belief, or such modified 
form of statement of similar character as may here- 
after be prescribed by Treasury regulations. 


Qualifications for Enrollment 


Some who have previously been permitted to prac- 
tice before the Treasury Department may be exclud- 
ed as a result of stricter rules with respect 
to qualifications for enrollment. 

The new regulations do not, as had been expected 
in some quarters, restrict practice before the Treas- 
ury Department to duly licensed attorneys at law 
and certified public accountants. In the case of oth- 
ers, however, the statement of the necessary qualifi- 


1The members of the committee are: Walter W. Cook, (chairman), 
Irvin T. Gilruth, and Judge Lawrence Becker (secretary). 


New Treasury Regulations on Enrollment 
and Disbarment 






cations is changed. It is prescribed that agents who 
are neither attorneys nor certified public accountants 
will not be enrolled unless they are able to present 
to the Committee on Enrollment and Disbarment 
convincing evidence that they possess the educa- 
tional background, technical knowledge, and ability 
essential to the proper understanding and presenta- 
tion of Federal tax questions. 


As under prior regulations, the burden is placed 
upon applicants to establish their right to enrollment 
by showing that they possess (1) good character and 
reputation, (2) an adequate education, and (3) a suffi- 
cient familiarity with laws and regulations relating 
to tax matters and other subjects which they expect 
to present to the Department. The new regulations 
amplify the general rule by stating that good char- 
acter and good reputation are not identical require- 
ments, the former being determined by the applicant’s 
actual qualities while the latter depends upon the 
opinion entertained of the applicant by those who 
have the opportunity of knowing him in the com- 
munity in which he resides or in ‘which he practices 
his profession. On the foregoing principle, the rule 
is derived that evidence of any act or omission which 
tends to establish lack of integrity or untrustworthi- 
ness or other qualities reprehensible in a professional 
man, is material as bearing upon the character of the 
applicant, notwithstanding there is clear proof that 
his reputation is good. An applicant is required to 
furnish as references the names of at least six per- 
sons who are acquainted with his reputation and 
with whom the applicant has come in contact in his 
profession or business. 


Whereas it was previously prescribed that no 
former employee of the Bureau of Internal Revenue 
who violated his agreement to stay a year in the Bu- 
reau would be permitted to practice until after two 
years from his severance of connection with the Bu- 
reau, there is now no time limit on the period of 
disqualification, the corresponding rule being: 

Application for enrollment may be denied in any case 
in which it appears that the applicant has terminated his 
employment with the Treasury Department in violation 
of an obligation assumed as a condition of such employ- 
ment to remain in the service of the Department for a 
specified period, or for a reasonable time. 

An enrolled attorney or agent is not permitted to 
represent before the Treasury Department clients of 
an unenrolled person who is neither an attorney nor 
an accountant (or the members of an association or 
society which pays the fees charged for representa- 
tion of its members), or who to the knowledge of 
the enrolled attorney or agent solicits business or 
obtains clients in a manner forbidden under the regu- 
lations to enrolled attorneys or agents. Officers or 
employees of any State or subdivision thereof, whose 
duties require them to pass upon, investigate, or deal 
with the State or income tax matters of such State or 
subdivision are also in the new category of those 
ineligible for enrollment. Although the language is 
changed, the rules as to requirements for enrollment 
are otherwise practically the same as before. 
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Employment as Counsel for Counsel 


Subject to other provisions of the regulations, an 
enrolled attorney or agent may accept employment 
as associate, correspondent, or subagent and may 
share the fees received in any manner pending be- 
fore the Treasury Department in the following cases 
only: 

(1) From an unenrolled attorney or accountant regu- 
larly engaged in the practice of law or accountancy, pro- 
vided that such attorney or agent has not been refused 
enrollment before the Treasury Department by reason of 
conduct which would constitute sufficient ground for sus- 
pension or disbarment of an enrolled attorney or agent; ’ 

(2) from an enrolled agent who is neither an attorney nor 
accountant but who is engaged in practice before the 
Department; (3) from a licensed customhouse broker. In 
no case may an enrolled attorney or agent accept employ- 
ment from a person who is under suspension or has been 
disbarred from practice before the Treasury Department. 


Causes for Reprimand, Suspension, or Disbarment 


The section relating to causes for reprimand, sus- 
pension, or disbarment has been more than doubled 
in length, the specific causes of the kind having been 
increased from eighteen to fifty-eight. 

Among the fifty-eight ways in which an enrolled 
attorney or agent may run afoul of the regulations 
is by publication of articles or the delivery of ad- 
dresses on Federal tax questions over the radio or 
elsewhere in connection with which the identity of 
his professional associates or the street or office ad- 
dress of the writer or speaker is given either by the 
writer, the speaker, or the announcer. 


Limitations on Fees 


The section on fees has been greatly elaborated. 
Exaction of unreasonable fees, whether contingent 
or otherwise, is a cause for suspension or disbarment. 
The Committee has reverted to a rule regarding con- 
tingent fees that at one time was in force in requiring 
registration of contingent fees. When a contract is 
made by an attorney or agent to represent a client 
before the Treasury Department on a contingent fee 
basis, he is required to file a signed statement to that 
effect, containing the terms of the contract as they 
relate to compensation. Failure to comply with this 
regulation constitutes sufficient ground for suspen- 
sion or disbarment. 

The propriety of charging contingent fees is rec- 
ognized “where the financial status of the client is 
such that otherwise he would be unable to obtain 
the services of an attorney or agent and the client 
desires that the compensation of his attorney or 
agent be determined on that basis, but no contingent 
fee shall be estimated solely on the basis of a per- 
centage of the amount recovered or saved for the 
client.” Contingent fees of no more than “double the 
amount which would otherwise be deemed reason- 
able” are prescribed. Furthermore, the practice of 
taking cases as a regular matter upon a contingent 
fee basis is one of the fifty-eight causes for reprimand, 
suspension, or disbarment. A further circumscrip- 
tion applying to contingent fees is that such fees will 
be recognized as proper only in cases whose settle- 
ment involves litigation or extended negotiations 

a A lett letter by W. W. Cook, chairman of the Committee on Enrollment 
and Disbarment, addressed to Commerce Clearing House, Inc., and dated 
November 21, 1934, states that this provision of Section 11 is not intended 


to prevent an enrolled attorney or agent from accepting employment as 
associate, correspondent, or subagent, from an enrolled practitioner. 
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with officials of the Department, requiring prepara- 
tion of briefs, conferences, the preparation and pre- 
senting of accounting data and analysis, or similar 
service. Where the right of a claimant to a refund 
is clearly established at the time a claim is filed and 
the services of an attorney or agent are limited sub- 
stantially to the preparation and filing of a claim for 
refund, the reasonableness of the fee charged will be 
judged in the light of the extent of the service ren- 
dered in such case rather than the amount of the 
refund which may be secured. 


Revision of Enrollment Record Prescribed 


A complete revision of the enrollment record is 
prescribed for the purpose of eliminating from the 
roster the names of enrolled attorneys and agents 
who are deceased, or who have retired from practice, 
or who are now ineligible for enrollment, or who de- 
sire for any reason to have their names stricken from 
the roll. 

This revision is required as soon as feasible “after 
the effective date” (October 1) of the regulations. A 
printed blank will be sent to all attorneys and agents 
who are now enrolled. Failure of any attorney or 
agent to fill out, sign and return the printed blank to 
the Committee within the time fixed by it (not to 
be less than 30 days) will result in his name being 
stricken from the roll, but reinstatement is provided 
for by filing with the Committee a blank properly 
filled out and signed and a statement showing that 
his failure to return it within the time limited was not 
due to his own fault. If in the course of the canvass 
of the enrollment conducted by the Committee it 
appears that any person is not eligibie for enroll- 
ment under the new regulations, he will be advised 
of the fact and given 60 days after such notice in 
which to present to the Committee satisfactory evi- 
dence that he is eligible for enrollment, and in case 
of his failure to do so the Committee may strike his 
name from the roll. 

At the conclusion of the canvass the Committee 
is required to issue new cards of enrollment to all 
whose names are retained on the roll, which cards 
are to be in a form and color that will clearly distin- 
guish them from the enrollment cards heretofore 
used. After the issuance of such cards only new cards 
will be acceptable as evidence of proper enrollment. 


Application and Effective Date of New Regulations 


With respect to the application and effective date 
of the regulations, the following is quoted from the 
regulations: 


This circular supersedes the regulations promulgated by 
Treasury Department Circular No. 230 of July 1, 1927, 
relating to the recognition of attorneys, agents, and others, 
as heretofore amended and supplemented. The regulations 
contained in this circular shall apply to attorneys, agents, 
and licensed customhouse brokers representing claimants 
and others before any office of the Treasury Department 
in the city of Washington, D. C., or elsewhere, with such 
exceptions as to customhouse brokers as are set forth in 
section 5, and shall be effective from and after the Ist day 
of October 1934. This circular shall apply to all unsettled 
matters then pending in this Department or which may 
hereafter be presented or referred to the Department or 
offices thereof for adjudication, and shall be applicable to 
all those now enrolled to practice before the Treasury 
Department as attorney or agent, and all proceedings 
before the Committee after October 1, 1934, shall in all 
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procedural matters be governed by the provisions of these 
regulations and such supplementary regulations as may 
from time to time be adopted by the Committee in pursu- 
ance of the power granted it in Section 8 of these regula- 
tions: Provided, That violations of the regulations 
committed prior to October 1, 1934, shall in all substantive 
matters be dealt with according to the provisions of the 
regulations in force at the time when the act or acts alleged 
to constitute such violations occurred. Nothing in the 
foregoing provisions shall operate to deprive the new Com- 
mittee on Enrollment and Disbarment constituted under 
the provisions of section 1 of these regulations, of juris- 
diction to prefer charges, hold hearings, prepare findings 
of fact, and submit recommendations to the Secretary of 
the Treasury in any and all cases to which the provisions of 
Treasury Department Circular No. 230, dated July 1, 1927, 
as heretofore amended or supplemented shall apply where 
final hearings have not been held prior to September 1, 1934. 


Copies of Department Circular No. 230 (Revised) 
and of the two-page supplement thereto, both of 
which are dated and effective October 1, 1934, may 
be obtained from the Treasury Department, Wash- 
ington, D. C. 


Significant Decisions of the Board 
of Tax Appeals 


Accruable Expense.—A corporation agreed to pay its 
president a salary measured by a percentage of its net 
sales for the taxable year, with the understanding that the 
amount would not be paid as long as the corporation was 
indebted to finance companies on account of its own insuff- 
ciency of working capital or to any banks, and in no event 
until after the taxable year, and with the further under- 
standing that the amount due would be subordinated by 
him to the indebtedness of all other creditors of the corpo- 
ration. It is held that while the time of payment was 
uncertain, the obligation to pay the salary (there having 
been net sales) was absolute and was not a contingent 
liability; hence, the amount was deductible as an ordinary 
and necessary business expense accrued in the taxable year 
(1929).—Brooklyn Radio Service Corp. v. Commissioner, Dec. 
8722 [CCH]; Docket No. 61229. 

Black dissents, with opinion to the effect it appears doubt- 
ful whether any expense liability is accruable and deductible 
within the taxable year where it has so many contingencies 
as to its future payment. Arundell, Matthews, Leech, and 
Turner agree with this dissent. 


Business Expense.—Payments made (in 1929) by peti- 
tioner to an employee of a company for which it was laying 
pipe lines under contract, for the purpose of securing relief 
from arbitrary and impeding demands of the company’s 
inspectors and the prompt delivery of materials, are not 
an ordinary and necessary business expense.—Kelley- 
Dempsey & Company v. Commissioner, Dec. 8735 [CCH]; 
Docket No. 66806. 


Charitable Contributions—Contributions to a certain 
corporation by an individual in 1931 are held not to be 
deductible as charitable contributions, the corporation not 
being operated exclusively for charitable purposes within 
the meaning of Section 23 (n) (2) of the 1928 Act. The 
petitioner organized a corporation exclusively for char- 
itable, etc., purposes, to which he made all of the contribu- 
tions, received by it during the taxable year, with one 
minor exception. The corporation made some donations 
in that year to several charitable organizations, but 
donated the principal part of its receipts to relatives of the 
petitioner and an old family employee.—Henry C. Du Bois 
v. Commissioner, Dec. 8715 [CCH]; Docket No. 74363. 


Compensation Distinguished from a Gift—An amount 
voted and paid to a corporate employee in consideration 
of past services, which for accounting purposes had been 
classified by the payor as salary and for which a deduction 
had been claimed by the corporation on its income tax 
return, was not a gift, such finding not being overcome by 
evidence to the contrary. Willis L. Garey [Dec. 5118}, 
16 BTA 274; Chauncey L. Landon [Dec. 5225], 16 BTA 907; 
Noel v. Parrott, 15 Fed. (2d) 669; and Arthur L. Lougee, 63 
Fed. (2d) 112, followed—James H. Anderson v. Commis- 
sioner, Dec. 8709 [CCH]; Docket No. 59989. 
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Estoppel.—Estoppel does not support a belated assess- 
ment merely because the taxpayer has omitted income 
from his earlier returns and the statute of limitations has 
barred the correct assessment. Taxpayer for many years 
received minimum royalties and mistakenly but innocently 
omitted to include in gross income the part in excess of 
the ratable amount attributable to tonnage mined. The 
Commissioner, although infofmed for some years of the 
facts and at no time misinformed, failed to assess upon 
such omitted amounts, but determined a deficiency for a 
later year (fiscal year ended May 31, 1931) upon the accu- 
mulated amounts after the correct assessments for earlie: 
years were barred by the statute of limitations. 


Following are quotations from the opinion: 


Estoppel is not an element of income but only a doctrine affecting 
liability. It cuts across substantive principles in order to promote an 
assumed fairness thought to be more important than an adherence to 
conventional legal considerations. It does not create a right but only 
affects remedy. The burden is upon the party asserting it to establish 
both the facts relied on to support it and the necessity in fairness for 
its application. Helvering v. Brooklyn City R. R. Co., Fed. (2d) 

c €. A. sae Ce, Pd 16, 1934). This the Commissioner has 
assumed and undertaken. is affirmative proposition may be abstractly 
stated thus: A taxpayer who, for a long period of years beginning 
prior to 1913, annually receives taxable income and erroneously (but 
not fraudulently) omits it from his return and is not required by the 
Commissioner to pay tax thereon, although official examinations have for 
a number of years informed the Commissioner of the facts before the 
expiration of the statutory period of limitations, is estopped to deny 
liability for tax on the aggregate amount of such income in a single 
subsequent year, when such income is neither received nor accrued, 
because the statute of limitations bars the tax for the earlier years 
when it was properly due. 

This proposition would operate as a complete frustration of the 
statute of limitations. Congress having expressly provided such a bar, 
the Commissioner would thrust it aside whenever it seemed to him or to 
the Board or the courts unfair, although there is in the act neither ex- 
press nor implied exception of such a nature. This is also true of 
refunds of overpayments, for the Commissioner may not act merely 
upon his sense of fairness to allow a claim long after it is outlawed 
by statutory limitation. In the absence of fraud or at least of conscious 
deception, Congress has fixed a period of time as a limit upon collect- 
ibility, and this may not give way to an elusive concept of fairness. 

There may be a tinge of unfairness in the thought that a taxpayer 
may, because of the statutory limitation, avoid a tax otherwise un- 
questionably due. But, on the other hand, it may be unfair that an 
honest taxpayer shou'd be made to answer for an innocent mistake long 
afterward. These matters Congress has considered and in its legislative 
wisdo™ it has enacted the limitation period at the price of losing the 
tax. The administrative officer may not interpose his judgment to the 
contrary, Dupree v. Mansur, 214 U. S. 161. 

But, if the question of the essential unfairness of this petitioner’s 
position be open to consideration, there is still not enough to support 
the resrondent’s affirmative plea. The petitioner has not misled the 
respondent. So far as the evidence shows, petitioner has merely filed 
erroneous returns in which the Commissioner has.acquiesced. There is 
no explanation of the error by either side. Both have known all the 
facts, certainly since 1922, and we may assume, in the absence of con- 
trary evidence at least, that the Commissioner before that did his official 
duty and likewise ascertained them. Cf. Helvering v. Brooklyn City 
R. R. Co., supra. Perhaps throughout the entire period both the tax- 
payer and the Government held a mistaken view of the legal theory or 
proper time for taxing the royalties. There is nothing to indicate that 
the contract was not known to both or that petitioner’s books omitted 
any facts. Neither an affirmative misstatement nor a concealment is 
suggested, nor an act of the Commissioner in reliance on petitioner’s 
word or conduct. A mutual mistake of law is no foundation for estoppel. 
Tide Water Oil Co., 29 B. T. A. 1208. If it were, there would be just 
as much ground for the taxpayer to claim that the Government is 
estopped to change its position. 

e therefore see nothing to support the claimed estoppel. As a gen- 
eral proposition, estoppel does not support a belated assessment merely 
because the taxpayer has omitted the income from his earlier returns 
and the statute of limitations has barred the correct assessment. 

There are prior decisions involving the doctrine of estoppel, but we 
find no clear authority to support the respondent’s contention. Cases 
where the taxpayer has knowingly postponed the tax by an affirmative 
act or statement upon which the Commissioner reasonably relied do 
not support the broad rule urged upon us here.t And the doctrine of 
estoppel is not to be confused with that of election.” 


The above syllabus and quotations are from the opinion 
of the Board of Tax Appeals in Sugar Creek Coal and 
Mining Company v. Commissioner, Dec. 8733 [CCH]; Docket 
No. 73758. 

Adams concurs in the result. 
opinion. 








Smith dissents without 


(Continued on page 621) 


1 Askin & Marine Co. v. Commissioner, 66 Fed. (2d) 776 (C. C. A., 
2nd Cir.); Mattern v. Commissioner, 61 Fed. (2d) 663 (C. C. A., 9th 
Cir.); Haag v. Commissioner, 59 Fed. (2d) 516 (C. C. A., 7th Cir.) ; 
Lucas v. Hunt, 45 Fed. (2d) 781 (C. C. A., 5th Cir.); Burnet v. San 
uin Fruit & Investment Co., 52 Fed. (2d) 123 (C. C. A., 9th Cir.); 

ockwood v. United States, 38 Fed. (2d) 707 (Ct. Cls.); McDonald 
Coal Co. v. Heiner, 9 Fed. (2d) 292; 16 Fed. (2d) 274 (C. C. A., 3rd 
Cir.) ; Swartz v. Commissioner, 69 Fed. (2d) 633 (C. C. A., 5th Cir.). 

2 Cf. Buttolph v. Commissioner, 29 Fed. (2d) 695 (C. C. A., 7th Cir.) ; 
Radiant Glass Co. v. Burnet, 54’Fed. (2d) 718 (C. A., D. €.); Moran 
v. Commissioner, 67 Fed. (2d) 601 (C. C. A., 1st Cir.) ; Crane v. Com- 
missioner, 68 Fed. (2d) 640 (C. C. A., Ist Cir.). 











The 1935 Tax Legislation Enigma 


HATEVER proposals for increased revenue to 
meet disbursement requirements of the Govern- 
ment may have been decided upon by the Treasury 
Department, they have been discretely held in abeyance. 
It is possible, now that the elections are over and 
have so overwhelmingly endorsed the New Deal pro- 
gram, that less secrecy hereafter will be maintained. 
So far the Treasury Department has not conveyed 
its suggestions for revenue legislation to the House 
Ways and Means Committee, which has the responsi- 
bility of making the first draft of a revenue bill. As 
far as can be determined, the Joint Committee on 
Internal Revenue Legislation, upon which Congress 
usually relies for revenue suggestions and recom- 
mendations, has mapped out no tax program. 


The work of the Joint Committee on Internal Rev- 
enue Legislation with respect to anticipation of 
future revenue needs appears thus far to have been 
limited to the preparation of figures for the incom- 
ing Congress to show the probable revenue from 
taxes now in effect which will be available to pro- 
vide for Government expenditures. It is expected 
that a deficit will be disclosed of such magnitude 
as to command attention from Congress. Moreover, 
Congressional brows are bound to be more or less 
furrowed by the prospective loss after June 30 and 
July 31, 1935 of some $400,000,000 in revenue on ac- 
count of the expiration on those dates of miscellane- 
ous taxes and excise taxes.’ 


Unquestionably new sources of | revenue 
must be provided at the next session of Congress. 
Capitol Hill “experts” say that no definite news on 
the 1935 revenue plan is probable before December 15, 
and then that it is likely to come from some mem- 
ber of Congress rather than directly from the Treas- 
ury Department. Congress will probably be permitted 
to have all the glory of multiplying tax barbs. 


Reduction in Tobacco Processing Tax 
Rates Considered 


WO public hearings, one upon the rate of proc- 

essing taxes on Burley, flue-cured, fire-cured 
and dark air-cured tobacco used in the manufacture 
of plug chewing, twist chewing and other chewing 
tobacco, the other upon the rate of the process-tax 
on cigar-leaf tobacco generally and on cigar-leaf 
used in the manufacture of scrap chewing or smok- 
ing tobacco, were held at the Hotel Mayflower, Wash- 
ington, D. C., on November 9. 


1The 2-cent tax on checks expires January 1, 1935. 













































At this writing the results of the hearings had 
not been made public. However, the probability 
of reduced processing tax rates on tobacco was 
indicated by statements in the notices of hearing 
issued by the Secretary of Agriculture that he had 
“reason to believe” that the processing tax, on the 
several types of tobacco used for the purposes men- 
tioned, at such rate as was found to equal the dif- 
ference between the current average farm price for 
the several types of tobacco named and the fair 
exchange value thereof “will cause such reduction” 
in the domestic consumption of the tobacco types 
or their products “as to result in an accumulation 
of surplus stocks” or in “the depression of the farm 
price” thereof. The notices further set forth that, 
if the Secretary finds that such results will occur, 
then the rate of the processing taxes on the several 
types of tobacco used for the purposes set forth in 
the notices of the hearings “will be such as will 
prevent such accumulation of surplus and depression 
of the farm price thereof.” 

In answer to demands from some quarters that 
processing taxes be abandoned, Secretary Wallace 
has expressed the opinion that they are the heart 
of the AAA, but that he was willing to discontinue 
them if another way could be found to finance pay- 
ments to farmers for cutting their production. Just 
to indicate some possible alternatives, he is said to 
have mentioned a general sales tax, increased in- 
come taxes on the higher brackets, loans of 
$500,000,000 to foreign countries to buy American 
goods, or importing $500,000,000 of foreign goods 
so other nations could get exchange to buy United 
States’ farm products. 





The Treasury’s Depreciation Policy 
Further Explained 


N EXPLANATION of the application of Treasury 
Decision 4422 and a later mimeograph (No. 4170)! 
with respect to the method of computing deprecia- 
tion allowance, the following memorandum has been 
issued by Guy T. Helvering, Commissioner of In- 
ternal Revenue: 

Depreciation as it relates to Federal income taxes has 
during the current year become a matter of increasing 
importance, primarily because of the fact that in its con- 
sideration of revenue legislation Congress, during the last 
session considered reducing the allowable depreciation de- 
ductions of all taxpayers by an arbitrary 25 per cent for 
the year 1934, 1935 and 1936. This measure was not en- 
acted, however, largely due to assurances of the Treasury 





1For a comprehensive discussion of these Treasury rulings, see the 
article “Bureau’s New Depreciation Policy: Its Practical Significance” 
by Lloyd C. Gibson in the June, 1934, issue of THe Tax Macazine, be- 
ginning on page 279. 
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Department that approximately the same results in revenue 
could be obtained through administrative measures and with 
no discrimination against those taxpayers who have claimed 
only reasonable allowances for depreciation in their in- 
come tax returns. 


Following the assurances to Congress of careful ad- 
ministration of depreciation provisions of the Revenue 
Acts the Department issued Treasury Decision 4422 on 
February 28, 1934 and later the Bureau of Internal Reve- 
nue issued IT:A&C Mimeograph Coll. No. 4170, R. A. 
714, which sets forth in detail the information required 
in support of depreciation deductions. The principal 
change in the established procedure is the requirement that 
full and complete information with respect to the past 
history of depreciable property accounts must now be 
furnished by those taxpayers whose income tax returns 
indicate that deductions from gross income on account 
of depreciation have been in excess of reasonable amounts. 


The Department desires that the provisions of T. D. 4422 
be administered with the least possible effort and expense 
on the part of taxpayers and with this end in mind, three 
classes of taxpayers will not be required to furnish addi- 
tional information with respect to the depreciation deduc- 
tions in those income tax returns now under consideration. 
The three classes exempted are: (1) those taxpayers whose 
returns show net losses after appropriate adjustments; 
(2) those taxpayers whose returns indicate clearly that 
only reasonable amounts of depreciation have been claimed 
and, (3) those taxpayers whose returns indicate that the 
depreciation deduction is a very minor factor. All agents 
of the Bureau of Internal Revenue have been instructed to 
carefully examine income tax returns and related files be- 
fore requesting taxpayers to file the information called 
for under the provisions of T. D. 4422 in order to obviate 
unnecessary expense on the part of taxpayers whose re- 
turns fall within these three classes. It is obvious, there- 
fore, that taxpayers are not required to take any action 
at this time in connection with the requirements of T. D. 
4422 unless specifically requested to do so by an agent of 
the Bureau of Internal Revenue. 


The primary object of any depreciation determination 
is to recover the cost of depreciable property through rea- 
sonable annual charges over the useful life of the property. 
To accomplish this it is necessary, of course, to know the 
cost of the assets and approximately how long they will 
remain in use. In view of the fact that the estimated 
lives of the property are usually based on experience and 
because of the fact that changing conditions often alter 
previous estimates it is necessary periodically to make ad- 
justment in the estimated lives. In order that this may be 
done in a reasonable manner the Bureau is requesting of 
many taxpayers schedules of depreciation which call for 
the cost or other basis of the property now in use together 
with an analysis of the depreciation reserve account. 
Where this information is compiled it will then be possible 
to determine the allowable depreciation deductions under 
the provisions of T. D. 4422 and with the basis once estab- 
lished it will not ordinarily be necessary to make further 
changes for a considerable period of time. 


In compiling these schedules taxpayers should under- 
stand that no definite form is required by the Bureau, the 
rule being that any form of schedule that conforms to the 
method of accounting used and sets forth the information 
required is satisfactory. In view of the fact that the pri- 
mary purpose of the depreciation schedule is to furnish 
a picture of the past history of the asset and reserve ac- 
counts obviously the form of schedule that will best show 
this picture is the one to use. 


After the schedule has been prepared it then becomes 
necessary for the taxpayer to determine a reasonable basis 
for recovering the remaining cost of the assets over the 
remaining useful life. Where only one asset is involved 
the problem is simple and is largely a matter of judg- 
ment but in large concerns with a multitude of depreciable 
assets the problem becomes more complex. In such cases, 
however, accurate results can be obtained through the ap- 
plication of depreciation rates based on weighted average 
lives and it is not considered necessary for taxpayers to 
go to the expense of breaking down the asset accounts 
into individual items or to establish plant ledgers or other 
costly methods of recording the property accounts in order 
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to determine reasonable depreciation allowances under 
the provisions of T. D. 4422. 

If in any case a taxpayer is in doubt as to what may be 
required in this connection the matter should be taken 
up with the local Revenue Agent in Charge or with the 


Washington office. 





Internal Revenue Receipts Increase 


| he mei revenue receipts for the first quarter 
of the present fiscal year of the Federal Govern 
ment were 31 per cent higher than last year, accord- 
ing to a report issued by the Bureau of Internal 
Revenue. 

Of the 13 items of revenue into which the state- 
ment was subdivided, only two showed a decrease 
from the amount collected during the same period 
last year, namely, Manufacturers’ Excise Taxes and 
Miscellaneous and Stamp Taxes. The sources of the 
revenue showing the greatest gains and the amounts 
of the increases were: Income Tax, $55,392,256; 
Distilled Spirits and Wines, $33,292,721; Fermented 
Malt Liquors, $21,924,324; Capital Stock Taxes, 
$19,673,993, and Processing Taxes, $84,267,013. The 
detailed statement for the first quarter of the fiscal 
years 1934 and 1935 is as follows: 


July 1 to July 1 to 
September 30 September 30 
Income Tax: 1935 1934 Increase 
Corporation eee $119,602,993 $ 83,710,803 $ 35,892,190 
| Ser oe .... 96,206,567 76,706,501 19,500,066 





Total Income ......... $215,809,560 $160,417,304 $ 55,392,256 
Distilled spirits, wines (domes- 


BPR ASSIS Sesascce. Speed tSs 4,958,437 33,292,721 
Distilled spirits (imported)*... 2,547,439 800 2,546,639 
Fermented malt liquors........ 68,588,970 46,664,646 21,924,324 
WO Sion, cease fase we 119,321,458 110,582,905 8,738,553 
Manufacturers’ Excise Taxes... 83,222,854 108,047,415 —24,824,561 
Coconut, etc., oils processed... 8 — eae 4,263,404 
Crude Petroleum produced, etc. SR eee 345,902 
=e ee LS ee eee 519,349 
oe renee eee ee 85,061,798 65,387,805 19,673,993 
Miscellaneous taxes and stamp 

ND Ga re ois ee ra ee ee 63,002,730 77,523,134 —14,520,404 





Total Miscellaneous Taxes $465,125,062 $413;165,142 $51,959,920 
io i $123,943,544 $39,676,531 $84,267,013 


Grand Totals .....$804,878,166 $613,258,977 $191,619,189 








* Customs deposits. 
— Represents decrease. 


Tax Limitation Proposals Condemned by 
American Municipal Association 


AX limitation proposals now being agitated in 

several sections of the United States were con- 
demned as “unsound in principle and ruinous in 
piactice” by the American Municipal Association 
at its annual convention held recently (Oct. 25-27) 
in Chicago. 

The Association, representing 5,000 cities of the 
country, adopted a resolution against the limitation 
schemes which declared them “a threat to the very 
existence of municipal government.” 

“If the tax limitation proposals actually would 
restrict government expenditures,” the resolution 
read, “they would cause breakdowns in local gov- 
ernment functions, and in consequence, cause harm 
to the very citizens—those of average economic re- 
sources—whom the advocates of the proposals pro- 
fess a desire to help.” 

Municipal governments, it added, would be plunged 
into greater financial difficulties than they suffer 
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now; some of them would be forced into actual in- 
solvency. 

The small home owners and similar classes would 
be hurt instead of helped, it deciared, “because they 
would be threatened not only with loss of important 
eovernment services which benefit them and en- 
hance the value of their homes but are placed in 
real danger of having tax burdens now fairly car- 
ried by other owners transferred to their shoulders.” 

The resolution added that, wherever tried, notably 
in Ohio and West Virginia, the limitation schemes 
have “threatened the destruction of local govern- 
ment functions, plunged municipalities into unprec- 
edented debt, failed to bring any of the favorable 
results claimed by the proponents of the scheme 
and, in the end, made necessary legislation to undo 
the injury that has resulted.” 

Six points were set forth in the resolution of the 
\ssociation, as follows: 


RESOLUTION On TAX LIMITATIONS 


Whereas, There have developed in several sections of 
the United States inspired movements to include in vari- 
ous state constitutions and statutes so-called tax limita- 
tion proposals to the detriment of essential municipal 
services, and 

IVhereas, These movements constitute a threat to the 
very existence of municipal government and would, if 
adopted and put into operation, create conditions in munic- 
ipalities which would threaten the safety and welfare of 
their citizens, and 

IVhereas, The American Municipal Association has for 
its purpose the protection of the best interests of munic- 
ipal government and their services and recognizing the 
need for an impartial and forthright statement of the 
implications of such limitation schemes as a means of 
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offsetting purely selfish, emotional, biased appeals that are 
being made to citizens in behalf of the limitation schemes: 

It Is Herewitth Resolved That the American Municipal 
Association present to the public the following reasoned 
conclusions: 

First, The tax limitation proposals now being agitated 
are condemned as unsound in principle and ruinous in prac- 
tice; 

Second, lf the tax limitation proposals actually would 
restrict government expenditures, they would cause break- 
downs in local government functions and, in consequence, 
cause harm to the very citizen—those of average economic 
resources—whom the advocates of the proposal profess a 
desire to help; 

Third, If the proposals limit revenues, they would destroy 
municipal credit and force many municipalities into actual 
insolvency, thus plunging governments against their will 
into greater financial difficulties than exist at present; 

Fourth, Citizens who own their homes and who may 
have been persuaded that the limitations are sought for 
their benefit are threatened not only by loss of important 
government services which benefit them and enhance the 
value of their homes but are placed in real danger of hav- 
ing tax burdens now fairly carried by other owners trans- 
ferred to their shoulders; 

Fifth, Chief beneficiaries of the tax limitation proposals 
will be the private utilities, promoters of sabotage and 
large real estate speculators, either those who have taken 
advantage of present low valuations to buy up distressed 
property and hope to precipitate an uncalled for “boom” 
in realty values, actually at the expense of persons who 
have lost their homes, or property speculators who desire 
to unload—at public expense—unwise subdivision projects 
planned during past booms; and 

Sixth, The tax limitation proposals wherever already 
tried, notably in Ohio and West Virginia, have threatened 
the destruction of local government functions, plunged 
municipalities into unprecedented debt, failed to bring the 
favorable results claimed by proponents of the scheme and, 
in the end, made necessary legislation to undo the injury 
that has resulted. 





American Bar Association ‘‘“Tax Clinic’ 


The minutes of the American Bar Association “Tax 
Clinic” held at Milwaukee on August 28, as made by 
the stenographer assigned by the American Bar Asso- 
ciation to cover the meeting, were published in the 
October issue of THE TAX MaGazINeE, beginning on 
page 540. It has developed that the remarks of Mr. 
Howe P. Cochran, of Washington, D. C. were inaccu- 
rately transcribed, and in justice to him a corrected re- 
port of that part of the 


Howe P. Cochran, of Washington, D. C: 


Gentlemen, I offer a dissenting vote. I think that if 
things were as wonderful as we have heard them explained 
it would be great. Unfortunately it is not that way. 

Mr. Miller has discussed at great length one of a thou- 
sand festering sores, all of them getting worse. The 
troubles were explained by Mr. Shakespeare many years 
ago as uncertainty and delay. So there is nothing new 
about them, but we have here special uncertainties; admin- 
istrative uncertainties such as Mr. Miller has explained, 
the inability to apply the law to a set of facts so that 
anybody knows where he stands. We have worse than 

i i inty, the inability to draw a law 
that anyone can understand. Why Mr. Morris, if you 
had a hand big enough to pick up this hotel you could 
throw it right through the one-hundred and two pages 
of the Revenue Act of 1934 and never touch a page, the 
holes are so big. I will give you some examples. 

If a man has an estate of five hundred thousand dollars, 
the tax on it is fifty-eight thousand dollars. I can reduce 
that tax to sixteen thousand and get Mr. Jackson’s O. K. 
(Laughter) 

A man who makes three hundred thousand dollars this 
year owes one hundred and fifty thousand, if you read 








the law. I can settle it for twenty-five thousand dollars. 
All due to errors in the law. 


Chairman Morris: 
No fair advertising here! 


Mr. Cochran: 


I won’t do it for him, but I can show him how it could 
be done. If you take any good law office in this country, 
I don’t believe any of them have paid any income tax on 
the earnings of the estates of deceased persons in the last 
five years, and yet the law says the estate of a deceased 
person shall be taxed as though it were a single individual. 
All of these things are errors, legal holes in the tax law. 


I will go back to Mr. Morris’ statements about advertis- 
ing. I have never in my office done any of these things 
I have told you about. They are only three of a thousand 
and I have named three I have never done. (Laughter) 


Pardon me for saying so, but the trouble is inexperience 
in high places; the rank and file of the tax unit was never 
better. They never had better men; even when they hired 
hide-bound democrats they hired good ones. Unques- 
tionably they have the best men they have ever had. My 
complaint is with inexperience in high places, people who 
have to lay down policies; draft laws, tell you how to 
administer them; I say we all know who these men are and 
where they have been the last fifteen years, and none of 
them have been tax men. I don’t question their honesty, 
intelligence, integrity. Let me give you an illustration to 
show what I mean. We all know Mr. Miller as a great 
tax lawyer. Suppose Mr. Miller had clearance papers from 
his local Democratic State Committee, the o. k. of his 
local Representative, the endorsement of his Senator, the 
approval of Mr. Farley, and an appointment by Mr. Roose- 
velt to be chief surgeon of the greatest hospital in the 
world, I still wouldn’t let him pull my tonsils. (Laughter) 











































































616 


I spent the last year trying to find out what the trouble 
was and trying to offer to help. Mr. Jackson told us at the 
banquet last night. The Treasury knows practically every- 
thing. ' 

I was interested in this subject of closing tax leaks last 
year, and I took him up on the proposition, down in Wash- 


ington. I spent three months trying to talk to somebody 
about it. I went to Mr. Magill’s office twice. The first 
time the girl said Mr. Magill couldn’t see me. The next 


time she said Mr. Magill couldn’t see me that day or any 
day and not to come back. I wrote him a letter and said 
I thought that was very rude. I wrote him four more, 
none of which was answered. I never saw Mr. Magill 
before today; I had to pay my railroad fare to Milwaukee 
to get a look at him. I challenge any of you to ever see 
him in his office. Mr. Magill is really good. I am sorry 
I did not see him, because I really think he must be good. 
I think he made a dandy speech. If I had ever caught 
him I bet I could have sold him some of these ideas and 
saved hundreds of millions of dollars now being lost by 
the Federal Government. (Laughter) 

You can go to Washington and see Mr. Jackson when- 
ever you want. Mr. Jackson will see you. He will be 
courteous. He will say he can’t understand you, but he 
will be glad to help you meet someone who would under- 
stand you. About three or four years from now I will bet 
you Mr. Jackson will be such a good tax man that he will 
be in charge of the education of the Hopi Indians. 

Seriously, I propose to this committee to plan to do away 
with uncertainty and delay. The Board of Tax Appeals is 
our only hope now, because the Board of Tax Appeals 
gives you an open court, so to speak, an even chance to 
arrive at a decision. 

I propose to the committee the advocacy of a compro- 
mise committee similar to the Board of Tax Appeals to 
hear and determine compromises that are proper 
compromises on a basis favorable to the government so 
that the taxpayer, at a loss to himself in money, and a 
tremendous saving to himself in time, can get his tax 
matters behind him and forever closed. (Applause) 
Chairman Morris: 

I thank you for a very apparent contribution to our 
program. Now volunteers. 


Federal District Courts Disagree on Validity 
of Processing Taxes 
(Continued from page 609) 


which a decision was rendered on October 19, 1934. 
Following is a summary of conclusions reached in 
Judge Elisha H. Brewster’s lengthy but interesting 
opinion: 

(1) The processing and floor stock taxes imposed 
by Sections 9 and 16 of the Agricultural Adjustment 
Act are valid, and the proceeds are appropriated for 
constitutional purposes. 

(2) The processing tax is an excise tax imposed 
upon the exercise of the privilege of manufacturing 
or otherwise processing a commodity, and the floor 
stocks tax is in the nature of a tax on the sale or 
other disposition of property, rather than upon gen- 
eral ownership thereof. 

(3) The processing taxes meet the test of uni- 
formity, every processor of a commodity falling with- 
in the taxable class and being liable to the same tax. 

(4) Although legislative functions are conferred 
upon administration officers by the Act, the delega- 
tion of such power is not unlawful in view of previous 
decisions. 

(5) The Act does not attempt to legislate within 
the field of state powers. Its provisions relating to 
marketing agreements and licenses limit the authority 
of the Secretary of Agriculture to deal only with 
those engaged in interstate commerce. 
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Illustrative of the reasoning by which the judg- 
ment of the Court was derived are the following 
extracts from the opinion: 


First: The receivers contend that the taxes are not law- 
ful, because they are direct taxes and not apportioned, or 
if they be regarded as excises they do not meet the require- 
ments of uniformity. ; 

The processing tax is clearly a tax upon the exercise 
of a particular use of property, namely, the privilege of 
manufacturing or otherwise processing a commodity. The 
tax conforms to that class of taxes upheld as proper excise 
taxes in the Supreme Court. Knowlton v. Moore, 178 U. S. 
41, 48; Bromley v. McCaughn, 280 U. S. 124; Patton v. Brady, 
184 U. S. 608; McCray v. United States, 195 U. S. 27; Nicol 
v. Ames, 173 U. S. 509. With respect to the floor tax, the 
nature of the tax is not so clearly defined because of the 
ambiguity of the language of Section 16. * * * [Sec- 
tion] (a(1)) sets out the method of adjustment as to goods 
on hand when the law became effective, and (a(2)) the 
method of adjustment as to goods on hand when the law 
ceases to be effective. In both instances, the adjustment 
is to be made “upon the sale or other disposition of the 
article.” While this interpretation is not entirely free from 
doubt, it is to be favored, because the tax can then be 
treated as a tax imposed on the sale or other disposition of 
property, and therefore capable of being sustained as an 
excise. If it is held to be a tax levied or collected because 
of the general ownership of property, the tax would be 
a direct tax and fail, because it was not apportioned. Pol- 
lock v. Farmers’ Loan & Trust Co., 157 U. S. 429; Dawson 
v. Ky. Distilleries Co., 255 U. S. 288. If reasonably possible, 
that construction will be adopted which upholds the con- 
stitutionality of the Act. Plymouth Coal Co. v. Penn., 232 
U. S. 531; Buttfield v. Stranahan, 192 U. S. 470; Nicol v. Ames, 
supra. 

If the tax be deemed to be one imposed upon the 
holding of the article for sale or other disposition, I can 
see no distinction in principle between the floor stock tax 
and the excise, considered in the case of Patton v. Brady, 
184 U. S. 608, and it comes within the definition of an 
excise adopted in Bromley v. McCaughn, supra, where the 
court remarked: : 

This Court has consistently held, almost from the foundation of the 
government, that a tax imposed upon a particular use of property or the 
exercise of a single power over property incidental to ownership, is an 
excise which need not be apportioned. d 

The receivers argue that the tax does not comply with 
the requirements of Section 8 of Article 1 of the Constitu- 
tion, that all excises shall be uniform throughout the 
United States. The argument is based upon the provisions 
of Section 11, which authorizes the Secretary of Agricul- 
ture to exclude from the operation of the Act any basic 
commodity or any regional classification thereof. They 
say that if the power is exercised a commodity from one 
part of the United States may be subject to the Act, while 
the same commodity from another section would not be. 
“But what the Constitution commands is the imposition 
of a tax by the rule of geographical uniformity, not that in 
order to levy such a tax objects must be selected which 
exist uniformly in the several states.” Mr. Justice White 
in Knowlton v. Moore, supra; Gottlieb v. White, 1 Fed. Supp. 
907; affirmed 69 Fed. (2) 792. The tax meets this test 
of uniformity. Every processor of the commodity, wher- 
ever it may have originated, would be liable to the same 
tax upon that particular commodity or classification there- 
of. If the commodity happened to fall within the class 
of excluded commodities, the Act would not operate upon 
the processing of it, and no tax could be imposed. 

Second: The constitutionality of the Act is assailed, 
upon the ground that it unlawfully delegates legislative 
power to the executive branch of the government. There 
are those who question whether the earlier accepted doc- 
trine of the separation of powers of the government has 
today sufficient vitality to render it an adequate basis for 
setting aside an Act of Congress on that ground. Modern 
writers refer to the doctrine as merely an “American primi- 
tive” or a constitutional dogma for which Montesquieu is 
held responsible, because he once said that the English 
people owed their liberty to the separation of governmental 
functions. Whether it is an “American primitive” or a 
dogma of foreign origin, it was recognized by Chief Jus- 
tice Marshall in Vayman v. Southard, 10 Wheat. 1. In Field 
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v. Clark, 143 U. S. 649, the doctrine was deemed “vital to 
the integrity and maintenance of the system of govern- 
ment ordained by the Constitution.” See Kilbourn vw. 
Thompson, 103 U. S. 168; Union Bridge Co. v. United States, 
204 U. S. 364, 381; J. W. Hampton v. United States, 276 U. S. 
394; Mass. v. Mellon, 262 U. S. 447; O’Donoghue v. United 
States, 289 U. S. 516. There has, nevertheless, developed in 
the United States a marked tendency, which has attained 
considerable momentum during the last two years, toward 
the extension of fields of governmental activities, and hand 
in hand with this tendency has gone ever-increasing power 
to administrative officers to perform functions not strictly 
administrative but which partake of the character of legis- 
lative or judicial functions. Bureaus have been created 
with authority to interfere with the affairs of the individual. 
Regulations and executive orders with the force of law 
have been promulgated and have been unheld, even where a 
violation resulted in a penalty. United States v. Grimaud, 
220 U. S. 506. The result of this tendency has been a vast 
accumulation of administrative law, so-called, applied by 
boards, commissions and officials. (See Report of the Spe- 
cial Committee on Administrative Law to the Bar Associa- 
tion submitted at the 57th Annual Meeting.) The drift is 
not peculiar to the United States. The courts of England 
have given serious consideration to the growing mass of 
administrative law in that country. Some five years ago 
the Lord Chancellor referred to a committee the duty of 
considering “the powers exercised by or under tke direction 
of (or by persons or bodies appointed especially by) Min’s- 
ters of the Crown by way of (a) delegated legislation 
* * * and to report what safeguards are desirable or 
necessary to secure the constitutional principles of the 
sovereignty of Parliament and the rule of law.” See Admin- 
— Law in England, Iowa Law Review, Vol. XVIII, 
p. 160. 

It is significant, however, that up to the present time no 
act of Congress, so far as I am aware, has been held 
invalid, because it conferred lezislative powers upon an 
executive or administrative officer, though several acts have 
been attacked on this ground. 

ie Ss 

These cases * demonstrate that when Congress has gone 
as far as it reasonably can in declaring a policy, and the 
means to accomplish the end sought, leaving to adminis- 
trative officers the filling in of details, the statute will very 
likely be upheld, even if no definite standard has been 
established, and though the functions are legislative in 
character. 

In the light of the foregoing, it is necessary to consider 
the authority conferred upon the Secretary of Agriculture 
by Title I of the Agricultural Adjustment Act. * * 
[Analysis of powers conferred on the Secretary of Agricul- 
ture by the Act omitted.—Ebiror. ] 

The question arises, therefore, whether it can fairly be 
said respecting the Act that Congress, and not the Secre- 
tary, has imposed the tax, and having gone as far as it 
reasonably can in forwarding the avowed policy of the 
legislation, has conferred upon the Secretary merely dis- 
cretionary authority to be exercised only in the execution 
of the law. 

The formula for fixing the rate of taxes is somewhat 
indefinite. Statistics of the Department of Agriculture at 
best are only averages obtained from variable factors sub- 
ject to different interpretations. The discretion to fix the 
rate, regardless of the formula, and to decide when and on 
what commodities a processing tax shall be levied, would 
seem to lodge with the Secretary power to impose taxes,— 
a power which the Constitution placed with the legislative 
branch. It must, I think, be conceded that legislative 
functions are conferred upon administrative officers by the 
Act. But whether there has been an unlawful delegation 
of power is to be doubted upon the authorities. The courts 
have not as yet clearly defined the line between lawful and 





1 Cases cited or discussed involving legisiotins powers delegated upon 
an executive or administrative officer are: Field v. Clark, 143 U. 
649; Buttfield v. Stranahan, ie U. S. 470; St. Louis & Iron Mt. R. R. 
Tavlor, 210 U. S. 281; W. Hampton v. United States, 276 U. S. 
304; Erhardt v. Boaro, 113 U. S. 537; Avent v. United States, 266 U. S. 
127; United oy v. Grimaud, 220 U. S. 506; United States v. Atchi- 
son T. & S. R.. Co., 234 U. S. 476; Union Bridge Co v. United 
States, 204 ue ‘s* 364; Ryan v. Amazon Petroleum Corp., 71 Fed. (2d) 


1; Williamsport Wire Rope Co. v. United States, 277 U. S. 551; Blair 
Osterlein, 275 U. S. 220; Heiner v. Diamond ee i 288 U. S. 
502; United States v. Shreveport ig ce., an &. S. ; P. F. Peter- 


son Baking Co. v. Bryan, 290 U. S. 
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unlawful delegation of legislative power. While the Agri- 
cultural Adjustment Act would seem to come near the 
line, it would be presumptuous for this court to undertake 
to put the Act outside the circle of the Constitution in view 
of earlier acts already cited which have received the sanc- 
tion of the Supreme Court. So far as we are concerned 
with the delegation of legislative authority, I can see no 
sound distinction in principle between statutes imposing a 
duty on importation, and one imposing an excise on domes- 
tic manufactures. 

Third: The receivers make the further contention that 
the tax is invalid because the Act constitutes an unlawful 
attempt to legislate outside the powers granted to Congress 
and within the field of State powers. 

The government argues that the receivers, as taxpayers, 
cannot attack the validity of the tax by questioning the 
purposes for which they have been levied. If this issue 
involved only the legality of appropriations of proceeds 
of taxes lawfully exacted, the attack must necessarily fail. 
The course of history under the Constitution furnishes 
numerous instances where appropriations have been made 
for territorial expansion, to advance education, and to pro- 
mote particular industries. Large appropriations have 
already been made to establish and maintain the Depart- 
ment of Agriculture and the varied activities of that Depart- 
ment. It is inconceivable that all these appropriations 
could have been illegal. Story in his work on the Consti- 
tution, sec. 991, says: 

Appropriations have never been limited by Congress to cases falling 
within the specific powers enumerated in the Constitution, whether these 
powers be construed in their broad or narrow sense. 

But there is implicit in the issue something more than 
the power to appropriate public funds. While the statute 
(Sec. 9) recites that the processing tax is to be levied 
“to obiain revenue for extraordinary expenses incurred by 
reason of the National Emergency Act,” the Act, taken as 
a whole, leaves no doubt of the legislative intent to levy 
the tax for the purposes of defraying the expenses of 
administering the Act and paying the debts incurred for 
benefit payments, and rentals incident to the crop- 
reduction program. 

The taxing power of Congress, while extremely broad, is 
not without its limitations, and one of these is that it shall 
be exercised for public uses as distinguished from private 
ends. Loan Association v. Topeka, 20 Wall. 655. * * * 

And in this opinion taxes are defined as “burdens or 
charges imposed by the legislature upon persons or prop- 
erty to raise money for public purposes.” 

The Constitution has restricted the power to levy taxes 
to two purposes, namely, payment of debts of the United 
States, and to provide for the general welfare of the United 
States. This “general welfare” clause does not embody 
a specific grant of power. Jacobson v. Mass., 197 U. S. 11; 
Sherlock v. Alling, 93 U. S. 99. If, therefore, it should appear 
on the face of the Act that it was calculated to benefit only 
private interests, it would be the duty of the court, I take it, 
to declare the tax unlawful. It is not, however, within the 
province of the court to substitute its judgment for that 
of Congress upon the effect of a particular measure mani- 
festly designed to promote the general welfare of the peo- 
ple of the United States. It is no objection that individuals 
will derive profit from the consummation of the legislative 
policy. Individuals benefit from every bounty, subsidy or 
pension provided for by statute, whether Federal or State. 
Compare United States v. Realty Co., 163 U. S. 427; Legal 
Tender Case, 79 U. S. 457; Mountain Timber Co. v. Wash- 
ington, 243 U. S. 219, 238; Noble State Bank v. Haskell, 219 
U. S. 104. Another rule affecting power of Congress to 
levy taxes is to be found in cases such as The Child Labor 
Tax Case, supra, and Hill v. Wallace, supra. This rule is 
that the law levying the tax must be a genuine revenue 
measure, and not one intended to operate merely as a 
penalty in order to “coerce people of a State to act as 
Congress wishes them to act in respect of a matter com- 
pletely the business of the State government under the 
Federal Constitution.” (Chief Justice Taft in Child Labor 
Tax, p. 39.) The Agricultural Adjustment Act does not 
offend in this respect. The principal purpose of the Act 
is to regiment the agricultural industry by regulating pro- 
duction of certain agricultural commodities. The tax is 
incidental to this main object. The power to tax is not 
being used to coerce compliance with regulations prescribed 
by the Secretary of Agriculture, 
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The tax, on the contrary, is laid to produce revenue which 
Congress has, by appropriation, put at the disposal of the 
administrative officer to be used for the purposes of the Act. 

The third limitation is stated in the opinion of Veazi. 
Bank v. Fenno, 8 Wall. 533 At 541, where it is said: 

There are, indeed, certain virtual limitations (upon the taxing power) 
arising from the principles of the Constitution itself. It would un- 
doubtedly be an abuse of the power if so exercised as to impair the 
separate existence and independent self-government * of the States, or if 
exercised for ends inconsistent with the limited grants of power in the 
Constitution. 

It is necessary, therefore, to consider the purposes of the 
legislation in order to determine whether they are con- 
sistent with the granted powers. 

“zx <*«¢s « 


As the matter comes before the court in the case at bar, 
my consideration is restricted to the law as it is written, 
and does not extend to the law as it may be interpreted 
and applied by administrative officers acting under color 
of its provisions. It is conceivable that the power to license 
may be exercised through the imposition of conditions in 
such a way that the regulation would be beyond the scope 
of the legitimate powers of Congress under the commerce 
clause. Such a result, however, is not to be presumed. 
Mountain Timber Co. v. Washington, supra; Prentis v. Atlan- 
tic Coast Line, 211 U. S. 210; Henderson |Vater Co. v. Corpo- 
ration Commission, 269 U. S. 278; Lieberman v. Van De Carr, 
199 U. S. 552; Doherty v. McAuliffe, 7 Fed. Supp. 49. 

These cases also dispose of the contention of the receiv- 
ers,—that the legislation is class legislation, imposing bur- 
dens upon one class for the benefit of another. 

Furthermore, the Act was obviously enacted as an 
emergency measure, and as such it must be treated. * * * 

ee + 2 2 


We have been recently told on the highest authority 
that an emergency does not create power, nor increase 
granted powers or diminish restrictions imposed upon pow- 
ers granted or reserved; but that an emergency may furnish 
the occasion for the exercise of powers theretofore dor- 
mant. Home Loan Association v. Blaisdell, supra. A nation- 
wide economic disturbance may create a condition which 
would bring the purposes of the legislation into relation- 
ship with commerce which would not exist under normal 
conditions, thereby furnishing an occasion for the exercise 
of the commerce powers which might not be legally exer- 
cised under more favorable economic conditions. 

It may be objected that if the law is to stand as a con- 
stitutional enactment all limitations upon the power of 
the central government to regulate local and individual 
interests in a time of emergency would be effaced; that 
all Congress would have to do would be to declare a policy 
that the reduced purchasing power of any class of people 
burdened and obstructed the free flow of commerce. In 
fact, Congress has already enacted a National Industrial 
Recovery Act upon the declared policy that wide-spread 
unemployment has burdened or obstructed interstate com- 
merce. This Act, at least as construed and administered, 
has been held unconstitutional in Hart Coal Corp. v. Sparks, 
7 Fed. Supp. 16; United States v. Lieto, 6 Fed. Supp. 32 
United States v. Mills, 7 Fed. Supp. 547. 

The conclusions which I have reached are not neces- 
sarily in conflict with these cases, because I am dealing 
with an entirely different statute; and, as I have already 
indicated, I am concerned only with the statute and not 
with any regulatory act of an administrative officer. 


Fourth: It is said that the statute cannot stand, because 
it denies to the taxpayer due process of law. * * * 

I am unable to discern any ground upon which it can 
fairly be argued that the law imposing the processing, com- 
pensating, and floor taxes is arbitrary, unreasonable or 
capricious. Congress in its wisdom has seen fit to declare 
that the means selected have a substantial relation to the 
object sought to be attained. This declaration is not so 
wanting in substance as to warrant this court in treating 
it as a mere pretext. 

Respecting the contention of the receivers, that the law 
is repugnant to the constitutional guarantees of a Republican 
form of government, it is only necessary to quote from the 
opinion in Mountain Timber Co. v. Washington, at page 234, 
where it is observed: 

As has been decided repeatedly, the question whether this guaranty 


has been violated is not a judicial but a political question, committed 
to Congress and not to the courts. 
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The Agricultural Adjustment Act indubitably authorizes 
an executive to exercise powers of a legislative character. 
One may entertain doubts respecting the right of Congress 
to exert the powers which it has attempted in the Act. 
But probably no presumption is more thoroughly estab- 
lished than the presumption that an enactment by a legis- 
lative body does not transcend the powers possessed by 
that body. Erie R. Co. v. |Villiams, 233 U. S. 685, 699: 
Mountain Timber Co. v. ew supra; United States 

Cohen Grocery Co., 255 U. S. 81. This presumption is 
especially strong when the issue is raised in the District 
Court in a case involving a statute of great public impor- 
tance and by virtue of which vast sums have already been 
expended and equally vast sums have already been levied 
upon the processors of agricultural products. See United 
States v. Suburban Motor Service Co., 5 Fed. Supp. 798; 
McCulloch v. Maryland, 4 Wheat. 315, 401. 





Court Decisions 
(Continued from page 604) 


Guy T. Helvering v. Stockholms Enskilda Bank. No. 16. 
October term, 1934. 

This decision reverses that of the Court of Appeals of 
the District of Columbia, 68 Fed. (2d) 407, which affirmed 
the decision of the Board of Tax Appeals, 23 BTA 1328. 


Interest upon Federal Tax refunds received by a foreign 
corporation in 1925 and 1926 is “gross income from sources 
within the United States,” as interest on “interest-bearing 
obligations of residents” of the United States, within the 
meaning of sections 217 and 233 of the Revenue Act of 
1926. U. S. Supreme Court in British American Tobacco 
Company, Ltd. v. Guy T. Helvering, Commissioner of Internal 
Revenue. No. 24. October term, 1934. 

This decision affirms that of the Circuit Court of Appeals 
for the Second Circuit, 69 Fed. (2d) 528, which reversed 
the decision of the Board of Tax Appeals, 27 BTA 226. 


Net Loss in the Case of Affiliated Corporations.—Where 
an affiliation occurs in 1925 to break up a taxable year into 
shorter taxable periods, neither of which is taxpayer’s first 
or last accounting period, such periods are not to be 
treated as separate “taxable years,” but taxpayer’s income 
is to be determined upon the basis of a twelve months’ 
period. Where a corporation sustained a net loss for the 
fractional part of the year 1925 before affiliation, and 
sustained a net loss for the balance of: 1925 which wus 
absorbed in the consolidated return of itself and another 
corporation, and also sustained a further net loss in 1926, 
it may deduct from net income of 1927, in a consolidated 
return for 1927, the net he sustained during the unaffili- 
ated period of 1925.—U. S Supreme Court in Guy T. Helver- 
ing, Commissioner of Internal Revenue, v. Morgans, Inc. et al. 

This decision affirmed that of the Circuit Court of 
Appeals for the First Circuit, which reversed an unpub- 
lished memorandum decision of the Board of Tax Appeals. 


Statute of Limitations—Application in Cases Involving 
Fiscal Year Ending in Same Calendar Year as Enactment 
of a New Act But Before Effective Date of Act.—Whiere 
return for a fiscal year ended in 1921 was filed before enact- 
ment of the 1921 Act, that return started the running of 
the assessment period, even though additional tax was due 
by reason of the retroactive application of the 1921 Act. 

Following is an extract from the opinion, which was 
delivered by Mr. Justice Cardozo: 


Perfect accuracy or completeness is not necessary to rescue a return 
from nullity, if it purports to be a return, is sworn to as such (Lucas v. 
Pilliod Lumber Co., 281 U. S. 245), and evinces an honest and genuine 
endeavor to satisfy the law. This is so though at the time of filing 
the omissions or inaccuracies are such as to make amendment necessary. 
Even more clearly is it so when the return is full and accurate in the 
beginning under the statutes then in force, but is made inaccurate o1 
incomplete by supervening changes of the law, unforeseen and unfore- 
seeable. Supplement and correction in such circumstances will not take 
from a taxpayer, free from personal fault, the protection of a term 
of limitation already running for his benefit. Cf. Myles Salt Co., Ltd. 
v. Commissioner, supra at p. 233; Valentine-Clark Co. v. Commissioner, 
supra, at p. 349. At the very least the statutes are sufficiently ambigu- 
ous to be susceptible of that construction without strain upon. their 
meaning. So in effect the Commissioner has construed them by relieving 
taxpayers of the duty of filing a new return except for additional taxes 
and by treating such new return as an amendment or a supplement. So 
this Court construes them now. 


Above syllabus and quotation from the decision of the 


U. S. Supreme Court in Zellerbach Paper Company v. Guy 
T. Helvering, as Commissioner of Internal Revenue. Zeller- 
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bach Paper Company, as Transferee of A. S. Hopkins Com- 
pany v. Guy T. Helvering, as Commissioner of Internal 
Revenue. National Paper Products Company v. Guy T. Hel- 
vering, as Commissioner of Internal Revenue. Nos. 37, 38, 39. 
October term, 1934. 

This decision reversed that of the Circuit Court of 
Appeals, Ninth Circuit, 69 Fed. (2d) 852, which had 
poe age the decision of the Board of Tax Appeals, 26 
BTA 96. —_——_ 

Where a return for a fiscal year ended in 1925 was filed 
before enactment of the 1926 Act, that return started the 
running of the assessment period, even though additional 
tax was due under the 1926 Act—U. S. Supreme Court in 
National Paper Products Company v. Guy T. Helvering, as 
Commissioner of Internal Revenue. Zellerbach Paper Com- 
pany v. Guy T. Helvering, as Commissioner of Internal Rev- 
enue. Nos. 35 and 36. October term, 1934. 

This decision reversed that of the Circuit Court of 
Appeals, Ninth Circuit, 69 Fed. (2d) 857, which had affirmed 
the decision of the Board of Tax Appeals, 26 BTA 92. 


Where return for fiscal year ended in 1918 was filed 
before enactment of the 1918 Act, that return started the 
running of the assessment period, even though additional 
tax was due by reason of the retroactive application of 
the 1918 Act—U. S. Supreme Court in Clifton Manufac- 
turing Company v. United States of America. No. 146. 
October term, 1934. 

This decision reversed that of the Circuit Court of 
Appeals, Fourth Circuit, 70 Fed. (2d) 102, which had 
affirmed the District Court decision, 3 Fed. Supp. 508. 


Appellate and Lower Court Decisions 
Federal Income and Estate Taxes 


Business Expense.—Expenses of operating a racing 
stable in 1927 were deductible, where the .evidence es- 
tablishes that the stable was maintained as a business, not- 
withstanding the fact that it was operated at a loss from 
1917 to 1927 and that losses prior to 1927 were not claimed 
as deductions.—U. S. Circuit Court of Appeals, Third Cir- 
cuit, in Richard Whitney v. Commissioner of Internal Reve- 
nue. No. 5323. March term, 1934. 


Claims for Refund—Validity.—Claim for refund was ade- 
quate for the maintenance of this action where the issue 
therein was fully brought to the attention of the Commis- 
sioner and considered by him in connection with the claim 
as filed. It was not necessary that the plaintiff file a sec- 
ond claim.—U. S. District Court, No. Dist. of New York in 
Rollin C. Reynolds, v. Guy Durey and Ernest Luff, as Exe- 
cutors of the Last Will and Testament of Cyrus Durey, De- 
ceased, Late Collector of Internal Revenue of the United 
States for the Fourteenth District of New York. 


Closing Agreements—Effect on Recovery of Taxes.— 
The effect of a closing agreement covering taxes for 1928, 
executed by the president of the claimant corporation, is 
not to be avoided upon the ground that such action was 
not authorized by vote of the board of directors, since it 
was within the apparent scope of his authority, the Gov- 
ernment having no knowledge of any undisclosed limita- 
tions upon that authority—U. S. District Court, Dist. of 
Massachusetts, in E. Van Noorden & Company v. United 
States of America. Law No. 5281. 


Depreciation Allowances.—Depreciation deduction (1920) 
as to a logging railroad should be computed witb respect 
to the percentage of timber, tributary to the road, removed 
from the tract, rather than on the basis of the percentage 
of timber hauled out by the road.—U. S. District Court, 
West. Dist. of Washington, No. Div., in Bethel J. Rucker, 
Executor of the Estate of Wyatt Jasper Rucker, Deceased, wv. 
Burns Poe, United States Internal Revenue Collector for the 
District of Washington, and B. J. Rucker, v. Burns Poe, 
United States Internal Revenue Collector for the District of 
Washington. Nos. 20,654 and 20,710. 

Exchanges in Reorganization—Where a New York cor- 
poration acquired formulae in 1921 and 1923 from an 
individual, in exchange for 99 per cent of its capital stock, 
and sold the formulae in 1928 to a Delaware corporation 
in exchange for the shares of capital stock of that com- 
pany, no gain or loss is recognized from the 1928 trans- 
action since it was an exchange of assets for stock in 
reorganization.—U. S. District Court, So. Dist. of New 
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York, in Louangel Holding Corporation v. Charles W. Ander- 
son, Collector of Internal Revenue. No. 2521 


Federal Estate Tax.—Amount paid by an estate to the 
decedent’s widow in 1926 under a will directing that all 
the income be paid to the widow and also any part of 
the principal which the trustee might deem necessary for 
her comfortable maintenance was deductible from gross 
income of the estate. 

Assessment and collection of an alleged deficiency for 
1926 was barred where a refund for that year was made 
on or about December 16, 1929, and assessment of the al- 
leged deficiency was made on February 19, 1931. “If the 
Commissioner had had grounds for the tax herein, the 
refund of the previous tax in its entirety would have been 
an erroneous refund for which the Commissioner had only 
one redress fixed by statute. He should have brought suit 
within two years after the refund for the amount alleged 
to have been erroneously refunded. Section 610, Revenue 
Act of 1928.”—U. S. District Court, Dist. of Connecticut, in 
The Hartford-Connecticut Trust Company, Trustee of the 
Estate of Frank C. Sumner, v. Robert O. Eaton, Collector of 
Internal Revenue for the District of Connecticut. At Law, 
No. 3515. 

All of property owned by decedent and his wife in 
joint tenancy at time of decedent’s death was part of the 
decedent’s gross estate under the 1926 Act, where wife 
(plaintiff here) did not satisfactorily establish the con- 
sideration given to her for property transferred to her by 
the decedent. The property should be valued for estate 
tax purposes as of date of death of joint_tenant.—U. 
District Court, So. Dist. of California, in Clarke v. Il ’elch, 
7 Fed. Supp. 595. 


Installment Sales.—The petitioner, which was engaged 
in the automobile financing business, was not a dealer in 
personal property on the installment plan, and therefore 
was not entitled to the benefit of the relief provisions of 
Section 705 of the 1928 Act for the years 1924 to 1926. 
Upon a change, on January 1, 1924, from the accrual to the 
‘installment method of reporting income it sought to elim- 
inate profits previously reported as income under the ac- 
crual method.—U. S. Circuit Court of Appeals, Eighth 
Circuit in Iowa Guarantee Mortgage Corporation v. Commis- 
sioner of Internal Revenue. No. 9885. October term, 1934. 

This decision affirms that of the Board of Tax Appeals, 
28 BTA 213. 


Insurance Companies—Deductions for Reserve Funds.— 
Four per cent of the mean of the amounts held by the 
plaintiff life insurance company, organized under Illinois 
laws, at the beginning and end of 1927 equal on each 
date to the aggregate face amount of all matured unsur- 
rendered and unpaid coupons attached to certain twenty- 
payment life insurance policies issued by plaintiff was 
not deductible from gross income as “reserve funds re- 
quired by law” within Sec. 245 (a) (2) of the 1926 Act. 
“* * * we think that the ‘reserve’ intended by the Fed- 
eral statute represents funds held on account of insur- 
ance in existence and unmatured during the taxable year 
as distinguished from funds held for matured policy obli- 
gations.”—Court of Claims of the United States in Con- 
tinental Assurance Co., Inc. v. United States. No. 42523. 


Insurance Companies—Exemption from Income Taxes 
under Section 231 (11) of the Revenue Act of 1926.— 
Where a mutual fire insurance company writing only 
perpetual policies returns to its policyholders such por- 
tion of its premium deposits, or the increment thereof, 
as is not needed for insurance reserve, it is not exempt 
from the payment of income taxes pursuant to Section 
231 (11) of the Revenue Act of 1926, which provides that 
exemption embodies the use of income “for the purpose 
of paying losses or expenses. That section “was in- 
tended to apply to those mutual insurance companies 
whose sole purpose is to provide protection for its mem- 
bers at cost. In such organizations, the cost of insur- 
ance is defrayed by assessments, or payments to meet 
losses and expenses. The consideration of profits is never 
involved. * * * The plaintiff earns large profits.”—U. S. 
Circuit Court of Appeals, Third Circuit, in Virginia E. 
MacLaughlin, Administratrix of the Estate of Joseph S. Mac- 
Laughlin, Collector of Internal Revenue, v. The Philadelphia 
Contributionship for the Insurance of Houses from Loss by 
Fire. No. 5411. March term, 1934. 
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Losses.—No deductible loss was sustained in 1927 by 
a bank which purchased all of the assets of another bank 
as well as all of its stock, although it paid a greater price 
for the stock than for the assets, which were purchased 
at the book value of the’stock, where the object of the 
several purchases was to acquire the business of a rival 
concern having a large amount of deposits and to estab- 
lish a branch bank of its own at the place of business 
of the purchased bank. For the purpose of taxation under 
such circumstances, the several purchases will be deemed 
one transaction, and the value of the assets will be held 
to equal the cost of the stock—U. S. Circuit Court of 
Appeals, Fourth Circuit, in Guy T. Helvering, Commissioner 
of Internal Revenue, v. Security Savings & Commercial Bank. 
No. 3674. 

This decision reverses that of the Board of Tax Ap- 
peals, 29 BTA 176. 

Loss sustained by a parent corporation (allegedly in 
1923) upon the dissolution and liquidation of its subsidiary 
is not deductible, where the plaintiff parent corporation 
does not support the burden of establishing that it is 
entitled to the deduction, one element of such proof being 
that the deduction has not previously been made in any 
form. The court states that even though operating losses 
of the subsidiary deducted on consolidated returns in prior 
years may have equaled or exceeded the basis for the 
subsidiary’s stock in the parent’s hands, that fact would 
not necessarily preclude deduction of the loss here claimed. 
“Tf the cost of the stock represented good will or other 
intangible assets, and the current deductions did not in- 
clude any loss of value of the assets thus acquired, the 
deduction of the additional capital loss claimed might be 
proper.” Ilfeld Co. v. Hernandez, 292 U. S. 62, is to be 
thus distinguished. Moreover, it appears that the liqui- 
dating dividend was not received until January 2, 1934. 
Secondary evidence as to this matter is not satisfactory 
where it consists of “admissions” constituting alleged facts 
as contained in a revenue agent’s report, which admis- 
sions on the part of another Government official are not 
binding against the Collector in this action which is a 
personal action against him.—U. S. District Court, Dist. 
of Connecticut, in Suisman & Blumenthal, Inc. v. Robert O. 
Eaton, Collector of Internal Revenue. No. 3501 Law. 


Partnerships.—Amount charged against partner for his 
share of payments made in 1927 by his partnership to 
the New York Stock Exchange on account of seats as- 
signed to the partnership by the partners was deductible 
to the extent that it exceeded the total of his own obli- 
gations to the Exchange by reason of his seat therein. 
However, the proportion of the total amount represent- 
ing dues for his own seat constitutes capital expenditures 
except for $170 paid to a Gratuity Fund by reason of 
his membership which, with certain adjustments neces- 
sary on the facts, also represents a deductible business 
expense.—U. S. Circuit Court of Appeals, Third Circuit, 
in Richard Whitney v. Commissioner of Internal Revenue. 
No. 5323. March term, 1934. 

This decision modifies a memorandum decision of the 
Board of Tax Appeals. 


Property Exchanges Involving Corporation Shares as 
a Consideration for Other Assets.—No taxable gain re- 
sulted to the plaintiff in 1920 from the exchange of his 
business for the stock of a corporation which on the facts 
had no “fair market value.” The corporation was a one- 
man corporation whose good will was largely dependent 
upon the activities of that man and was in no way pro- 
tected. Liabilities of indefinite amount and of undeter- 
mined character had been assumed. No sale properly 
establishing fair market value of the stock had been made. 
—U. S. District Court, No. Dist. of New York, in Rollin 
C. Reynolds v. Guy Durey and Earnest Luff, as Executors 
of the Last Will and Testament of Cyrus Durey, Deceased, 
Late Collector of Internal Revenue of the United States for 
the Fourteenth District of New York. 


Recovery of Taxes.—Where a widow elects to take un- 
der the will in lieu of her statutory rights and the will 
provides for payment to her of income of the estate, such 
income so paid (here, in 1928) is deductible from the 
estate’s income, on the authority of Helvering v. Butter- 
worth, etc., 290 U. S. 365. Furthermore, it is no defense 
to a suit to recover taxes illegally assessed against such 
deductible amounts, that the claim against the widow for 
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such tax is barred by the statute of limitations, the trust 
being an entity separate and distinct from the beneficiary 
of the trust. 


Notwithstanding Lewis v. Reynolds, 284 U. S. 281, and the statute 
permitting equitable defenses (28 U. S. C. A. Sec. 390), the fact that 
the Government did not seasonably pursue its remedy against Mrs. Stone 
within the time when it could have done so, and the fact that Mrs. Stone 
has paid no tax on the income in question, do not constitute a defense 
to this action by trustees, whose trust for income tax purposes, is an 
entity separate and distinct from the beneficiary of the trust. 

The same conclusion is reached if the trust is not regarded as an 
entity. The trustees jointly own a legal chose in action, and a barred 
claim at law against one of them cannot be used as a defense to an 
action by them both. No real authority for the position taken by the 
defendant has been supplied, and I have found none. 

Let judgment be entered for the plaintiff in the sum of $24,870.66, 
and interest from the time of payment. 

Above syllabus and extracts are from the opinion of 
the U. S. District Court, Dist. of Massachusetts, in Robert 
G. Stone et al. v. Thomas W. White, Collector. Law No. 
SI 1Z. 

While the lower court did not conform strictly to the 
requirements of Section 764, Title 28, U. S. C., relating 
to its written opinion, such failure was not reversible 
error. 

Where an overpayment of 1925 taxes was credited 
against taxes due for 1924 with the express consent and 
authority of the taxpayer, he may not after the lapse of 
four years sue on an account stated. The account was 
settled and to set aside such account it is incumbent upon 
the party to act promptly. The Court follows the deci- 
sion in Stearns Co. v. U. S., 291 U. S. 54, which denied 
recovery where an overpayment was credited against taxes 
due for another year. With reference to the decision of 
the Supreme Court in Bonwit Teller & Company v. United 
States, 283 U. S. 258, on which the contention of the ap- 
pellant was mainly based, the opinion says: 

Here, as there, the suit was not brought for the recovery of an in- 
ternal revenue tax alleged to have been erroneously collected, but u a 
the subsequent determination of the commissioner. The crucial di 
ence between the Bonwit Teller & Company case and that here under 
corsderation is that, in the former, there was an account stated, while 
in the instant case, there is an account settled. In our opinion this wide 
distinction is decisive of this controversy. * That, to set aside 
an account settled, it is incumbert upon a party to act promptly in 
carrying the burden of proving substantial and sufficient facts in support 
of his contention is established by abundant authority. 

Above syllabus and extracts are from the opinion of 
the U. S. Court of Appeals, Eighth Circuit in Harold E. 
Atkinson v. United States of America. (No. 9879, October 
term) which affirmed the District Court’s decision, 4 Fed. 
Supp. 398. 


Reorganizations—Basis for Stock —y —Commis- 
sioner’s amendment by T. D. 4274 (VIII-2 CB 240) of 
Art. 600 of Regulations 74, relating to the method of 
apportionment of the bases of stock where shares have 
been received by a stockholder in a nontaxable reorgan- 
ization without surrender of his shares, is upheld as applied 
to a transaction consummated before such amendment. 


The Regulations as amended do not impose a tax liability on a 
transaction already completed. The tax liability arises under Section 
113 (a) (9) and that statute imposes upon the Commissioner the duty 
of providing the means of computing the tax. Whether Regulation 74 
was defective in not providing a proper method of spreading the basis 
of cost or not clear in defining the scope of its application, we see no 
sound reason why the error should not be corrected. The tax com- 
puted was on income received during the taxable year and Congress 
intended that it should be taxed on a basis that reflected income clearly. 
Cooper v. United States, 280 U. S. 409. This intention was given effect 
in Treasury Decision 4274. 

Above syllabus and extracts are from the opinion of 
the U. S. Circuit Court of Appeals, Third Circuit, in 
Charles Potter Titsworth v. Commissioner of Internal Rev- 
enue. No. 5291. March term, 1934. 

This decision affirms an unreported decision of the 

3oard of Tax Appeals. 


Taxable Income.—On the facts, income in 1925-1927 from 
an oil lease is held to have belonged to the petitioner 
corporation although the income was paid to an individual 
who applied it to payment of debts owed to banks by 
stockholders of the petitioner under a trust agreement. 
The petitioner acquired the lease for its stock. The in- 
dividual principally concerned, who was president of the 
petitioner corporation and a trustee of the trust agree- 
ment involved in the case, executed a special warranty 
deed covering the property (lease) to the Marquette Com- 
pany. The fact that the deed was not recorded was held 
not to affect its validity as between the parties gd 
Section 5251, Compiled Oklahoma Statutes (1921).—U. 
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Circuit Court of Appeals, Eighth Circuit, in Marquette 
Oil Distribution Company v. Commissioner of Internal Rev- 
enue. Nos. 9902 and 9903. October term, 1934. 

This decision affirmed that of the Board of Tax Appeals, 
27 BTA 960. 

Manager of a municipally owned water works in Des 
Moines was not a state employee whose salary for 1925 
to 1927 was exempt. In exercising its business or pro- 
prietary power in purchasing and operating a water works, 
the city was not exercising an essential governmental func- 
tion—U. S. Circuit Court of Appeals, Eighth Circuit, in 
M. S. Denman, Executor of the Estate of C. S. Denman, 
Deceased, v. Commissioner of Internal Revenue. No. 9792. 
October term, 1934. 

This decision affirmed that the Board of Tax Appeals, 
27 BTA 256. 


Tax Fraud—Court of Jurisdiction as Determined by Dis- 
trict in Which Filing of Return Takes Place.—District 
Court for the District of Maryland had jurisdiction as to 
an indictment charging an attempt to evade the payment 
of taxes by filing a false and fraudulent income-tax re- 
turn with the Collector at Baltimore, even though the 
taxpayer was a resident of the District of Columbia and 
prepared and mailed his return within the District. The 
filing of the income-tax return takes place upon delivery 
at the office of the official required to receive it and not 
in the jurisdiction where it was mailed.—U. S. District 
Court, Middle Dist. of Pennsylvania, in United States of 
America ex rel. Thomas M. Wampler, Petitioner, v. Henry 
C. Hill, Warden, United States Northeastern Penitentiary, 
Lewisburg, Pennsylvania. No. 50, Habeas Corpus. June 
term, 1934. 


Valuation of Good Will in the Case of a Newspaper.— 
For the purpose of determining gain or loss upon the sale 
of newspaper property in 1923, the value of good will of 
a newspaper on March 1, 1913, is determined, based on 
the testimony of the taxpayer and qualified witnesses, 
which testimony is not contrary to the conditions proven. 
The value determined by revenue agents based on a 
formula using circulation data as a basis is disapproved. 
Amovnts spent in increasing circulation should be treated 
as capital costs even though such amounts were deducted 
in the taxable years as expense or costs of operation.— 
U. S. District Court. South. Dist. of California, Cent. Div., 
in W. E. Decker v. Galen H. Welch, Collector. No. 6261. 


Miscellaneous Taxes 


Distilled Spirits Tax—Effect of Eighteenth Amendment 
on Recovery of the Tax.—The tax on the diversion of 
distilled spirits for beverage purposes is a penalty. The 
defendants having been punished in a criminal case for 
the same acts, if those acts are relied upon in this action, 
there was a former jeopardy which, in the Court’s opinion, 
may bar recovery of the penalties in this action. The tax 
being a penalty, the repeal of the Eighteenth Amend- 
ment bars recovery by the United States.——U. S. District 
Court, No. Dist. of Ohio, in United States of America v. 
Forest City Paint & Varnish Company. Law. No. 17954. 


Processing Tax—Constitutionality—The processing and 
floor stock taxes assessed pursuant to sections 9 and 16 
of the AAA are valid, and the proceeds of the tax are 
appropriated for constitutional purposes. 

The processing tax is an excise tax imposed upon the 
exercise of the privilege of manufacturing or otherwise 
processing a commodity, and the floor stock tax is in the 
nature of a tax on the sale or other disposition of prop- 
erty, rather than upon general ownership thereof. 

The tax meets the test of uniformity, every processor 
of a commodity falling within the taxable class, being 
liable to the same tax.—U. S. District Court, District of 
Massachusetts, in Franklin Process Co. v. Hoosac Mills Corp. 
No. 3926 Equity. 





Income Taxes in Tennessee 
(Continued from page 599) 

Chapter 21 of the Acts of Extra Session of 1931 whether 

that act undertakes to levy a property tax or a privilege tax. 

In a concurring opinion by one member of the 

court, the conviction was expressed that income from 
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tangibles was property and as such could not be 
taxed other than uniformly with other property but 
the learned justice said: 


I express no opinion as to the taxability under our 
constitution of incomes derived from services or intan- 
gibles, that is, classes of incomes not directly derived from 
property taxable ad valorem. 


At least for the present, therefore, any possibility 
of incorporating a general graduated income tax 
act in the revenue system of Tennessee depends en- 
tirely upon a constitutional amendment. An effort 
was made at the last session of the Legislature by 
some of those interested to start this movement by 
having a resolution adopted to that effect, but noth- 
ing came of it. It is possible that something will be 
done when the General Assembly meets in 1935 as 
there appears to be a growing demand for constitu- 
tional amendments which will be broad enough to 
cover such a tax measure. 


Significant Decisions of the Board of 
Tax Appeals 


(Continued from page 612) 


Federal Estate Tax.—(1) Fair market values of certain 
shares of stock and of fractional interests in certain parcels 
of real estate at the date of the decedent’s death in 1929 
are determined from the evidence. The fair value of the 
shares at the date of death of the decedent is held to have 
been $165.39 per share, the value at which they were dis- 
tributed to the legatees in 1930, such value having been 
determined for the purpose of figuring executors’ com- 
missions. The fractional interests owned by decedent at 
the date of his death should be discounted to the extent 
of 15 per cent of the mathematical equivalent of the 
admitted value of the entire parcel. 

(2) Attorneys’ fees which the executors and the bene- 
ficiaries of the estate have agreed to pay for legal services 
rendered the estate but have not actually paid are a proper 
deduction from the gross estate——INWuilliam Rhinelander 
Stewart, Jr., and Spotswood D. Bowers, Executors under the 
Will of William Rhinelander Stewart, Deceased v. Commis- 
stoner, Dec. 8710 [CCH]; Docket No. 67776. 


A husband and wife held several pieces of real estate 
at the time of the husband’s death (in 1929), either as 
joint tenants or as tenants by the entirety, in some of which 
the wife had acquired a joint legal interest from her hus- 
band and in some of which she had acquired a legal interest 
jointly with him at the same time that he had acquired his 
interest. In computing the value of the gross estate of the 
husband no part of the value of the property may be ex- 
cepted, under the provisions of Section 302 (e), Revenue 
Act of 1926, as the evidence does not show that the wife 
furnished some certain proportionate part of the consid- 
eration with which a piece of property had been purchased, 
or that she had acquired an interest in certain property 
from her husband by paying him full and adequate consid- 
eration in money or money’s worth for what she had re- 
ceived—Amy S. Richardson, Executrix of the Estate of 
Charles W. Richardson, Deceased, v. Commissioner, Dec. 8717 
[CCH]; Docket No. 64023. 

Van Fossan dissents, with opinion to the effect that he 
believes that the evidence “spells out” a contract between 
decedent and his wife entered into in 1899 and continuing 
until husband’s death, whereby “all available funds arising 
from the joint efforts of the parties were invested in real 
and personal property. To such proceeds were added the 
petitioner’s distributive share of her father’s estate. In the 
management of those assets, a strictly business activity, 
the wife took a major and dominant part. Under the terms 
of the original agreement the decedent and his wife were 
to share equally in the results of their endeavors and the 
consequent profits therefrom. * * * The proof estab- 
lishes that the three properties in controversy 
were acquired and held pursuant to the contract between 
the parties. In my opinion but one-half of the value of 
each property should be included in the taxable estate.” 
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The decedent, after creating irrevocable trusts for the 
benefit of his children, assigned and delivered to the trus- 
tees certain policies of insurance on his life on which he 
had, by written endorsements, waived the privilege of 
making any change in the benefit under the change of 
beneficiary provisions during the continuance of the trus- 
teeships of the two trustees originally named in the trusts. 
It is held that, notwithstanding that he had, in the trust 
instruments, reserved the power to remove the trustees, 
the decedent had no power, after execution of the waiver, 
to change the beneficiaries of the policies, and hence no 
interest in the policies which was taxable under Sec- 
tion 302 (a), (g), Revenue Act of 1926—WMartha H. Reybine, 
Executrix of the Last Vill and Testament of Alpheus Reybine, 
Deceased, v. Commissioner. Dec. 8728 [CCH]; Docket 
No. 60660. 

Van Fossan dissents, without written opinion. Adams 
dissents, with opinion to the effect that the waiver men- 
tioned was conditional, and that that condition having 
arisen, the decedent had the same power to change the 
beneficiaries in the policies which he had before execu- 
tion of the waiver, so that the waiver no longer had any 
legal effect. The proceeds of the policies involved should 
therefore be included in decedent's gross estate, subject 
to such adjustments as may have arisen by reason of some 
premiums having been paid by the trust. Morris, Leech, 
and Turner agree with this dissent. 

Accrued income from and interests in the corpus of 
numerous trusts, and an annuity payable to the decedent, 
a nonresident alien, are property having a situs within the 
United States for Federal estate tax purposes at the time 
of the decedent’s death, February 3, 1931. 

In the settlement of a claim for an accounting by trus- 
tees a judgment by consent was entered providing for 
annual payments, during the lives of two of the bene- 
ficiaries, of certain amounts to the decedent and other 
children of a deceased beneficiary and their respective 
executors and administrators. It is held that the decedent, 
at the time of her death, had an interest in the payments 
to be made to her personal representatives after her death, 
and the commuted value of such interest was properly 
included in her gross estate. 

The decedent during her lifetime created an irrevocable 
trust, providing that the remainder of her interest in an 
estate, after repayment of loans made to her, should be 
held in trust and the net income paid to her during her 
life, and that, at her death, any net income then accrued 
should be paid to her estate and the corpus should be pa‘d 
to her lawful descendants in such proportions as she should 
by her last will appoint. It is held that the accrued income 
constituted part of the decedent’s gross estate, but that 
the corpus could not be brought within the gross estate 
under the provisions of Section 302, Revenue Act of 1926, 
since the decedent had no interest therein at the time of 
her death within the meaning of subdivision (a), the trans- 
fer was not one intended to take effect in possession or 
enjoyment at or after the death of the decedent within the 
meaning of subdivision (c), and the right to appoint by 
will the proportion of the corpus distributable to her law- 
ful descendants was not a power to alter or amend the 
trust within the meaning of subdivision (d).—The Equitable 
Trust Company of New York, as Ancillary Administrator of 
the Goods, Chattels and Credits of Vivien Helen De La Poer 
Beresford, Deceased, v. Commissioner, Dec. 8730 [CCH]; 
Docket No. 67259. 


Arundell, dissenting as to the third issue: 

The majority opinion proceeds upon the theory that the retained power 
of the decedent to fix the share of each of the group of remaindermen, 
being but a “power to supplement, amplify or make more specific,” 
was not a power to “alter” or “‘amend,” hence does not come within 
the literal words of the statute. The power to fix the share of each one 
of the group would seem to be a power to change the enjoyment 
through the exercise of a power to alter or amend. On failure to 
exercise the power, each of the remaindermen would share equally; by 
an exercise of it the shares could be very materially changed. As long 
as the creator of the trust lived there was the possibility of exercise, and 
her death was ‘‘the source of valuable assurance passing from the dead 
to the living. That is the event on which Congress based the inclusion 
of property so transferred * * *.” Porter v. Commissioner, 288 U. S. 436. 
It is no doubt true, as contended by petitioners, that each of the 
remaindermen had a vested interest in the trust property. But it is 
equally true that the decedent had the power to change materially the 
portion which any one, or all, would ultimately enjoy. The statute 
requires the inclusion of all property transferred in trust “‘the enjoyment 
of which remains at the time of his death subject to any change by the 
exertion of a power by himself alone or in conjunction with another.” 
Porter v. Commissioner, supra. If the trust instrument “contain a right 
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to change the enjoyment, it is within the terms of the act.” Dort ». 
Helvering, 69 Fed. (2d) 836. Granting the correctness of the majority 
opinion that the power was one to “supplement” or “modify” it would 
seem that any supplement or modification of the share of any of the 
group of remaindermen would effect a ‘“‘change by the exertion of a 
power.” Porter v. Commissioner, supra. The fact that the power to 
change is given in the trust instrument and that any exercise would 
have been in compliance with the provisions of the instrument seems 
entirely immaterial. Powers to alter, amend, or revoke, where they 
exist, are usually contained in the-trust instrument, and they must be 
exercised in accordance with the provisions thereof. 

It seems to me that the question presented here is governed by the 
decision in H. T. Cook et al., Executors, 23 B. T. A. 335; affirmed by the 
Circuit Court of Appeals for the Third Circuit, 66 Fed. (2d) 995, on 
authority of the Porter case. In that case, as here, the power of the 
creator of the trusts was limited to those of a group of beneficiaries, and 


it was held that the trust property was part of the gross estate under 
Section 302(d). 


Smith, Seawell, and Turner agree with this dissent. 


Net Loss.—In determining the taxable income of the 
petitioner and its subsidiary companies for 1928, inter- 
company transactions may not be disregarded for the 
purpose of reallocating a consolidated net loss for 1926 
and making such net loss available for deduction by the 
several affiliated companies in 1928.—The Autocar Co. v. 
Commissioner, Dec. 8737 [CCH]; Docket No. 60565. 

Matthews in a dissenting opinion with which Goodrich 
agrees, held this to be a case where Section 45 of the 
Revenue Act of 1928 and Section 240 (f) of the Revenue 
Act of 1926 should be applied. 

Nontaxable Income.—Where a taxpayer loaned a cor- 
poration certain shares of stock in order to improve and 
strengthen its credit, under an agreement that the bor- 
rower might sell the stock, if necessary, but that the actual 
shares should be returned to the lender, or, if not on hand, 
the borrower should go into the market and at its own 
expense repurchase an equal number of shares of said 
stock, any gain resulting from a sale of the stock by the 
borrower is not income to the lender. Fremont C. Peck 
et al., Executors, Dec. 8680, 31 B. T. A. 87, followed.— 
Frank Kell et al. v. Commissioner, Dec. 8712 [CCH]; Docket 
Nos. 65921, 65924, 69677-69686. 

Oil and Gas Wells—Income Classification—Deductions 
from Gross Income.—(1) Bonuses received under Texas 
oil and gas leases are not capital gains within the meaning 
of Section 208 of the Revenue Act of 1926. 

(2) Deduction of one-half of. bonuses and royalties re- 
ceived under oil and gas leases, as reasonable value of 
services of petitioner's husband who negotiated the leases, 
denied for lack of evidence as to reasonableness. 

(3) Lessor under an oil and gas lease is entitled to 
an allowance for depletion of 274 per cent of gross income 
from bonuses received, where production was obtained on 
particular acreage covered by leases in year bonuses were 
received, but is not entitled to such allowance where there 
is no production on particular acreage covered by leases 
in taxable year bonuses were received, even though in that 
year oil was being produced under other leases on adjoin- 
ing tracts forming part of the same ranch. 

(4) Bonuses are income of lessor in year of receipt and 
may not be spread over life of lease. 

(5) Amounts of State, county, and school district 
ad valorem taxes paid on royalty interest allowed as 
deductions. 

(6) Difference between the amount of petitioner’s inter- 
est in a deposit in a bank which became hopelessly insolv- 
ent during the taxable year, and the value at the close 
of year of her interest in collateral pledged to secure the 
deposit, is held to be deductible as a portion, determined 
to be worthless, of a debt.—Allie M. Turbeville v. Commis- 
stoner, Dec. 8725 [CCH]; Dockets 43733, 47900, 5553, 64334, 
64560. 

Arundell and Leech dissent from the result reached on 
the issue involving’ depletion allowance. Seawell dissents 
from the result reached on the issue involving compensa- 
tion paid the husband for services rendered. 


Reorganization.—Nontaxable reorganization resulted 
where the stockholders of four Texas corporations agreed 
to dissolve the corporations and convey substantially the 
entire assets of the four corporations to another corpora- 
tion in exchange for shares of stock in the transferee 
corporation. The transaction was not a liquidation and 
a constructive receipt by the stockholders of liquidating 
dividends. There was no corporate action taken authoriz- 
ing or declaring a liquidating or any other form of dividend, 
nor was there any distribution of any of the assets of the 
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corporations to the stockholders. Under the laws of Texas 
when a corporation is dissolved, unless a receiver is 
appointed, the president and directors or managers of it 
at the time of its dissolution become trustees of the cred- 
itors and stockholders of such corporation, with full power 
to settle its affairs. The corporation may be continued for 
three years for such purpose and the acts of the trustees 
are the acts of the corporation and property of the corpo- 
ration remains its property until actually transferred or 
distributed by the trustees to some other person. Taylor 
Oil & Gas Co., 15 B. T. A. 609; affd., 47 Fed. (2d) 108; 
certiorari denied, 283 U. S. 862, followed. Neither does 
the fact that the stockholders of the Texas corporations 
entered into a contract with underwriters for the sale for 
cash of part of the stock they received in the reorganiza- 
tion, take it out of the nontaxable class on the theory that 
the sale of the stock and receipt of the consideration there- 
for constituted the receipt of cash. This was a separate 
transaction involving different parties—Frank Kell et al. 
v. Commissioner, Dec. 8712 [CCH]; Docket Nos. 65921, 
65924, 69677-69686. 


Trust Fund Income Paid to Divorced Wife of Grantor— 
Tax Liability—Petitioner is not liable for income tax in 
1929 and 1930 upon the income of trust fund which was 
paid over to his divorced wife. Pursuant to an agreement 
between the petitioner and his wife dated October 29, 1918, 
the wife was to bring an action for divorce before the 
Tribunal of the Seine against the petitioner, based “on 
grounds of desertion only.” Petitioner agreed with his wife 
that if such a divorce should be obtained and she would 
waive all claims against him for alimony, dower, support, 
and maintenance, he would cause a trust to be created in 
her favor, which would insure to her an income of $30,000 
per year during her life. The divorce was obtained and on 
August 2, 1919, the petitioner created a trust from which 
the divorced wife received income during the years 1929 
and 1930.—James H. Hyde v. Commissioner, Dec. 8719 
[CCH]; Dockets Nos. 65495, 69952. 

Goodrich and Adams concur in the result. Van Fossan 
dissenting: “I am unable to agree with the ruling of the 
majority of the Board. It seems clear that the trust in 
question brings the instant case within the reasoning of 
the Court of Appeals for the Eighth Circuit in [Villcuts z 
Douglas, — Fed. (2d) — (Sept. 10, 1934) where the court 
held.that such a trust relieved the trustor of the payment 
of legal obligations he was bound to meet and thus directly 
benefited him. Any other decision points the way to the 
evasion of taxes justly due.” 


Waivers.—Assessment waiver as to 1928 taxes of a 
California corporation was valid where signed by one of 
the trustees in dissolution, who was also secretary and 
treasurer of the trustees in dissolution, and he was author- 
ized by all his co-trustees, except one who was absent. 
Petitioner contended that waiver was made invalid by Sec- 
tion 2268 of the Civil Code of California which provides 
that “Where there are several co-trustees all must unite in 
an act to bind the trust property unless the declaration 
of trust otherwise provides.”—Morning Sun Publishing Co., 


Dec. 8736 [CCH]; Docket No. 62196. 





Meters to Measure Beer Tax 


REWERS will be required to install meters for 
measuring and tax-payment of beer, on and 
after March 1, 1935, by regulations issued by the 
Treasury Department. The beer meter requirement 
is the principal new provision in general regulations 
No. 18, which codifies existing decisions, procedure 
and regulations, governing the manufacture and tax- 
payment of fermented liquors. 
Decision to require installation of meters at all 
breweries is a part of the general program to pro- 
vide greater protection for the revenue at the sources 
of supply. Authority for this action was vested in 
the Commissioner of Internal Revenue by Section 
007 of the Revenue Act of 1918. The decision will 
apply to 693 breweries now operating. 
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Publications of the 
National Committee on 
Municipal Accounting 


“Suggested Procedure for a Detailed 
Municipal Audit,” 34 pages—price 
$1.00 


“A Bibliography of Municipal Ac- 
counting,” 20 pages—price, $0.25 
“Principles of Municipal Account- 


ing,” 4 pages—gratis if requested 
with orders 





Publications of the 
Municipal Finance 
Officers’ Association 


“An Accounting Manual for Small 
Cities—under 25,000 population,” 
80 pages—price, $1.00 


“The Municipal General Ledger and 
Principal Supporting Records,” 
44 pages—price, $0.50 


Send cash, check, or stamps with 
order 





MUNICIPAL FINANCE 
OFFICERS’ ASSOCIATION 
850 E. 58th Street Chicago, Ill. 
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The meter method for measuring beer for tax- 
payment has been fully demonstrated, after exhaus- 
tive study and experimental tests, to assure more 
scientific and accurate measurement, and removes op- 
portunity for tax evasion. The present measuring 
tank system, requiring constant inspection and su- 
pervision at the plants, was found to be inadequate 
to protect the revenue, with the rapid expansion of 
the brewing industry since beer was legalized. 

Meters installed must conform to approved Gov- 
ernment specifications. Specifications have been 
prepared and issued to various meter manufacturers. 
It is expected that meters of approved types will 
be available to breweries before December 1, 1934. 
The specifications are rigid in their requirements, 
and are built around the technical needs of the brew- 
ing industry, consistent with revenue safety. 

The Alcohol Tax Unit, supervising brewery op- 
erations, has for some time collaborated with the 
Bureau of Standards and the brewing industry 
throughout the United States in conducting experi- 
mental tests to develop the most practical and de- 
sirable type of beer meter. 

In the course of these experiments, recent inspec- 
tion was made of a meter installed in the bottling 
house of a large brewery. The meter was a stock 
gasoline meter of the direct volumetric type. The 
purpose was to test its performance regarding ac- 
curacy, durability and adaptability. Inspection re- 
vealed that the meter, in the year since installation, 
had metered 23,000 barrels of beer, without appre- 
ciable error. Government officers and many repre- 
sentatives of the brewing industry observed the tests 
and pronounced them satisfactory. 

Another meter, produced by the same manufac- 
turer, and modified especially for beer metering, was 
tested on the barrel racking machine. During sev- 
eral weeks’ actual use no operating difficulties were 
encountered. The recorded flow checked very 
closely with the stamp record. In addition to test- 
ing the meter for accuracy, it was subjected to back- 
washing tests to reveal any tendency to record 
backwards and to disclose any mechanical difficulties 
with a reverse flow. The test showed the counter- 
reading was not reduced. 

Each experimental meter, of a type approved by 
the Government, is rugged in construction and is 
not susceptible of being thrown out of adjustment 
without the breaking of Government seals. The 
meter is considerably more accurate than the pres- 
ent system of measuring. If the meter registers 
any inaccuracy it can be readily readjusted by the 
breaking of protective seals by a Government officer. 

The series of tests under actual plant conditions 
have shown that the use of the meter will prove 
to be an advantage both to the Government and the 
brewing industry. 

Accurate measurement of bottled beer for internal 
revenue tax collection will be assured. Improved 
control and check over the racking room will be 
established. The possibility of beer measuring 
tanks getting out of calibration will be eliminated. 





For the busy business man who must have the 
“right” service at the “right” time. Consult the 
Shoppers’ Column (page 627). 
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Beer can be bottled or racked illegally only by cir- 
cumventing the meter in a manner that can be 
readily detected, and when detected by a Govern- 
ment officer, would furnish conclusive proof of fraud. 

Meter installation in breweries will allow the 
withdrawal of a large number of Government in- 
spectors now stationed at those plants, and their 
reassignment to other important duties. 

The brewing industry will have these advantages 
in the use of meters: There will be greater assur- 
ance of accurate measurement commensurate with 
beer actually bottled or packaged. Losses brewers 
have sustained under the present method of taxing 
remnants left in measuring tanks, will be prevented. 
A considerable saving will accrue to the brewer in 
the reduction of necessary tank capacity for bottling 
in original installations and elimination of his re- 
placement costs for such equipment. 

Brewers will have greater freedom of operation, 
as they will be permitted to pump and bottle beer 
at their convenience, obviating delays existing under 
the present system due to lack of sufficient Govern- 
ment inspection personnel to properly supervise op- 
erations at isolated plants. 

The regulations prescribe rigid procedure to gov- 
ern installation and check of meters. A meter of 
sufficient capacity must be installed in such manner 
that all beer moving into the bottling house must 
pass through the meter. In a bottling house having 
a capacity in excess of the working capacity of a 
single meter, an additional meter or meters must 
be provided. 

It is further required that a meter of sufficient 
capacity must be installed as near as possible to the 
racker tank or tanks, in such manner that all beer 
moving into the racking machine will pass through 
the meter. 

When it is necessary to dismantle and re-assemble 
a meter incident to cleaning or adjusting, a Gov- 
ernment inspector must be present and supervise 
the entire operation. The brewer cannot possess 
meter keys. These are in Government custody at 
all times. 

Government cap seals will make secure all parts 
of the meter and counter-mechanism. Government 
cap seals replace the manufacturer’s seals as soon 
as installation is made in accordance with specifica- 
tions and required approval. A record then will be 
made of the original reading of the continuous coun- 
ter- before beer can be run through the meter. 

Government officers will be provided with master 
meters for checking the accuracy of all meters in- 
stalled at breweries. The Bureau of Standards will 
check the master meters at regular intervals. 


The Economics of the Single Tax 
(Continued from page 596) 


house is much greater than the value of the plot on 
which it stands. Therefore, removing taxes from 
his house and relieving him of other taxes, direct 
and indirect, which absorb a substantial part of his 
income, would place him in a decidedly better po- 
sition. 

Dr. Todd does not believe that owners of land 
refuse to improve their land because of the expecta- 
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tion of greater value to come. They do not make 
improvements, he says, because there is no demand 
for such improvements. This may be true of those 
whose land has no value because it is located on the 
fringe of civilization; but if their land has value, 
that is evidence enough that there is a demand for 
that land for the purpose of improving it. Under 
the Single Tax they would be compelled to improve 
it or relinquish it to those who would. 


The tentative suggestion that public appropriation 
of the entire land rent would amount to confisca- 
tion of the land itself resulting in collective owner- 
ship of the land springs from the belief held by 
economists like Professor Fred R. Fairchild, that 
no one would have any inducement to buy or retain 
land if he could not enjoy the privilege of appro- 
priating to himself most of the land rent. It is 
true that speculators would have no incentive to 
buy or retain land but we are only concerned with 
the exclusive use of land by actual producers of 
wealth (including true capitalists). It cannot be 
denied that the most efficient use of land comes from 
the private ownership of it but private ownership 
under our present system is becoming increasingly 
difficult (if we are to judge only from the increas- 
ing tenancy among the farmers) because of the high 
price of land and the heavy taxes on improvements. 
Yet when we realize that the majority of people 
who use land today in one way or another are ten- 
ants and pay land rent to private individuals for 
the privilege of employing themselves, we must con- 
clude that the inducement to use land is the necessity 
for making a living. This fact alone estops us from 
holding the curious view that people must be re- 
warded in order to remain alive. Surely those who 
lease valuable land in cities for the purpose of erect- 
ing expensive buildings do not require any induce- 
ment in addition to a legitimate return on their labor 
and capital. Why should one who owns land and 
turns over the rent to the government require any 
more inducement than that to retain his land and 
to use it? On the contrary, it is logical to assume 
that he would be induced to make better use of his 
land if he knew that his improvements were not to 
be taxed. On the other hand, taxing improvements 
tends to discourage the proper use of land and leav- 
ing land rent in private hands tends to encourage 


13 Essentials of Economics. 














Work Sheets Verification Forms Report Supplies 


Specialized Service to Accountants - 
Send for a sample of our Form 350 Equipment and Depreciation 
Record which meets the new Treasury Dept. requirements 
Tallman, Robbins & Company 


Manufacturers of Loose Leaf Equipment for 
Every Accounting Purpose 


314-324 W. Superior St. 







Chicago, Ill. 








Patent, Trade Mark, Copyright Practice Exclusively 


SPECIAL SERVICE FOR GENERAL PRACTITIONERS 
ELY & PATTISON 


SUITE 1106-1110 WOOLWORTH BLDG. 
New YORK CITy 
CORTLANDT 7-4037 











Please mention THE Tax Macazine when writing to Advertisers 




























TO EXECUTIVES 


How does this strike You? 
$10,000. for the loss of life, limbs or 


sight from any accidental injury. 


$200. Monthly, will be guaranteed to 
you as long as you are fotally 
disabled, even for life. 
Double the amounts in 
paragraph No. 2, if accident 
occurs on any public convey- 
ance or taxi-cab. 
In addition, You will be reimbursed for the 


expense of treatment, by a 
physician, trained nurse, X-Ray 
and operating room bills up to 


$1,000.00. 
Annual premium $63.50 Class A 


Please state age and occupation when writing. 


William S. Blizzard 


107 William St. New York John 4-2570 






























































































































































THE 


BROUN-GREEN 
COMPANY 


48 John Street New York 
Telephone John 4-4540 











































Corporation Outfits 
Stock Certificates Bonds 
Printers Lithographers Engravers 


e 














PROTECTION AGAINST DUPLICATION 
All Certificates and Bonds manufactured by us 
are of exclusive design, prepared in our own 
plant and never sold except in completed form 





































































































































































































































































































626 


the holding of land out of use in expectation of a 
future increase in this land rent. 

In discussing the Single Tax in practice, Dr. Todd 
said that “the followers of Henry George have re- 
cently pointed to Pittsburgh as an example of the 
achievements of a single tax on land.” Such zeal 
on the part of Henry George’s followers, if it is 
true, misrepresents the Single Tax and proves them 
to be sadly deficient in their knowledge of economic 
principles and of the theory of the Single Tax. The 
Single Tax is not in operation in Pittsburgh. While 
the taxing of buildings at one-half the rate on the 
value of land is in itself sound and might be pointed 
to as evidence that people are becoming more aware 
of the importance of a sound system of taxation, 
those who fully understand the theory of the Single 
Tax are not at all certain that the results will be benefi- 
cial. In spite of the fact that Mayor McNair stated 
that civic and commercial organizations indorse it 
as a truly scientific method of taxation and that the 
press unanimously favored it, it must be pointed out 
that while the reduction of taxes on buildings tends 
to stimulate industry, this results in raising land 
values which in turn tends to check industry. On 
the other hand, increasing the tax on land values 
tends to lower the selling value of land and hence 
to stimulate industry. These are two opposing ten- 
dencies and the result depends on which one is the 
stronger. If the increase in the tax on land values 
amounts to less than the annual increase in land 
values, speculation will continue as before (if it is 
not even stimulated still further by the reduction 
of the tax on buildings) and eventually industry will 
be checked. Great care then should be taken in 
applying this form of taxation. As for the Van- 
couver experiment which Dr. Todd also refers to, 
the result was anticipated and clearly pointed out 
by Single Taxers years before. The exempting of 
buildings and improvements from taxation and at 
the same time permitting the private appropriation 
of a substantial part of the land rent caused not 
only tremendous industrial activity but also feverish 
land speculation with the result that industry was 
eventually strangled and a depression was inevitable. 

We have completed our examination of the criti- 
cisms against the Single Tax. Are we not fair in 
concluding that the case against it is far from con- 
vincing? In the first place, it is perfectly evident 
that its theoretical basis which involves fundamental 
economic principles has not been fully compre- 
hended; and this has led to a false prognostication 
of the economic and social effects of applying it. 
In the second place, the objection to the Single Tax 
on the grounds of assessment difficulties is not a 
very serious one. If the tax is morally and eco- 
nomically sound, there is no reason to assume that 
ways and means cannot be discovered to overcome 
these difficulties just as ways and means have been 
found to levy and compute the numerous unsound 
taxes that we now pay. On the other hand, if the 
tax is not considered morally and economically 
sound, there should be no necessity for discussing 
the administration of it. Incidentally, this tax would 
not, in the true sense of the word, be a burden on 
landowners unless their land were held out of use. 
When their land is used, the tax is paid out of land 
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rent that they have not exerted themselves to 
produce. 

If we keep first principles in mind, we cannot be 
confused by the complexities of modern industry. 
No evidence has ever been presented to indicate 
that the propositions and afguments made by Henry 
George more than fifty years ago have been invali- 
dated by radically changed conditions and the recent 
developments of the modern corporate structure. 
Material progress cannot make us less dependent 
on the land; it can only increase our power to pro- 
duce wealth from land; and stocks and bonds may 
conceal the land values that lie behind them but 
they cannot eliminate them. John Moody, well- 
known investment analyst, was quoted as recom- 
mending to a committee of the New York legislature 
the concentration of taxation on land values and to 
have made this significant statement: 

And I know what I am talking about when I say that 
nearly everything in Wall Street of a really speculative 
nature is capitalized land values. I have for years seen 
this land value grow in the shape of stocks and bonds 
until today we have about $80,000,000,000 worth of cor- 
porate stock in this country for which more than half— 
the speculative half—is based upon land values purely. 
I know something about panics and their causes, and | 
do not hesitate to come out flat-footed and say that this 
is just the character of legislation which will tend to pre- 
vent panics as well as relieve congestion.” 

Modern society is only an elaboration of primitive 
society. Changing conditions may change society 
in form but they cannot change society funda- 
mentally. 





Tax Currents as Reflected by the Revenue 
Act of 1934 
(Continued from page 587) 


should really be a determination and not a guess, has 
begun to produce results. Deficiency or “90 day” 
letters are no longer issued semi-automatically with 
a view to consideration later. This is probably re- 
flected, to some extent at least, in the decreasing 
number of petitions filed with the Board. For the 
first nine years of the Board’s existence, the av- 
erage number of petitions filed was approximately 
8,100 per year. In the fiscal year ending June 30 
last, the number was slightly over 4,000. It is ex- 
pected that the total will be even lower in the 
present year. 

At the same time a joint drive by the Board and 
the new administration of the Bureau to clear up 
cases pending and untried has yielded splendid 
statistical results. While the refusals of the Board 
to grant continuances for further setlement negotia- 
tions and the increasing insistence of the Board 
members that persons appearing before them be 
familiar with the details of the Board’s procedure, 
has caused some irritation among practitioners, this 
situation was inevitable as soon as the pressure for 
production was really turned on. There is no rea- 
son to believe that this “hard boiled” attitude is go- 
ing to be altered for some time at least. 

During the year ended June 30, 1933, nearly 
10,400 cases were disposed of. This is cleaning out 
the cases at a better rate than two and one-half times 
as fast as they are being filed. On August 31, 1934, 





14 The Colorado Tribune, July 13, 1934. 
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there were less than 9,800 cases pending. If we as- 
sume, as we properly may, that cases even without 
any delays could hardly be ready for trial much less 
than 6 months after they are filed, it would not be 
surprising to see the Board by 1936 ready to hear 
the cases filed with it just about as rapidly as 
counsel can prepare them for trial. 


As a consequence of this prospect, the conferring 
on the Board of jurisdiction over actions for refund 
is not a remote possibility. 

Just a word about the Board on the quality side. 
The record shows that less than 15 per cent of its 
appealable decisions have been appealed. Of the 
appeals taken, the Board has been reversed or 
modified in about one-third of the appealed cases. 

With respect to the personnel of the Board, tax 
men universally have applauded the refusal of the 
President to yield to political pressure to unseat 
those members whose terms expired last June. Three 
of the four members were reappointed and political 
considerations are not believed to have played any 
part with respect to the fourth appointment. Tax 
men have applauded this result because they have 
learned to know, as lawyers have always known, 
that, barring a clearly demonstrated incapacity for 
the work by the sitting judge, his reappointment is 
almost always of greater value to the community 
than is taking a chance upon an inexperienced 
man. 

It is confidently hoped that having come success- 
fully through this crisis in the youth of the new 
administration, the members of the Board will con- 
tinue to be appointed and reappointed because of 
their demonstrated qualifications for the position. 


Rulings of the Bureau of Internal Revenue 
Income Taxes 


Depletion.—A taxpayer in making his first income tax 
return under the Revenue Act of 1934 in respect of “coal 
and metal mines and sulphur” shall make a new election 
with respect to the depletion allowance for such property. 
If a statement of election is not made in the return, the 
taxpayer must be regarded as having elected to-have the 
depletion allowance for such property computed without 
reference to percentage depletion for that year and subse- 
quent taxable years, regardless of whether he made an 
election under the Revenue Act of 1932. 

The new election under the Revenue Act of 1934 is not 
applicable to taxable years beginning before January 1, 
1934.—G. C. M. 13627, XIII-41-7063 (p. 2). 


Dividends Received by Husband, a Resident of Cali- 
fornia—Where the husband purchased stock on June 21, 
1927, with money borrowed on community credit, and the 
loan was repaid out of a bonus received after July 29, 
1927 (the effective date of Section 16la of the Civfl Code 
of California defining the rights of husband and wife in 
community property), the dividends upon the stock are 
community income of the type which is taxable in its 
entirety to the husband. (Hirsch v. United States, 62 Fed. 
(2d), 128.)—G. C. M. 13620, XIII-41-7066 (p. 8). 

Excess-Profits Tax Liability of a Corporation Dis- 
solved in July, 1934.—Where a corporation was dissolved 
in July, 1934, before the end of its income-tax taxable 
year, the excess-profits tax return required to be filed un- 
der Section 702 of the Revenue Act of 1934 constitutes a 
return for its full income-tax taxable year. Consequently, 
the declared value of the capital stock shown on its capital 
stock tax return for the year ended June 30, 1934 should 
not be prorated in computing its excess-profits tax lia- 
bility under Section 702 of the Revenue Act of 1934.— 
I. T. 2817, XITI-40-7046 (p. 6). 
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Excess-Profits Tax of a Personal Holding Company 
Under the 1934 Act.—For the purpose of the excess-profits 
tax under Section 702 of the Revenue Act of 1934, the net 
income of a personal holding company, as defined by Sec- 
tion 351 of the Act, is the net income contemplated by 
Section 21 of the Revenue Act of 1934.—I. T. 2818, XIIT- 
40-7047 (p. 6). 


Income Tax Returns—Regulations Prescribe Informa- 
tion Which Must be Given Regarding Preparation of Re- 
turns.—Pursuant to the authority given by Section 54(a), 
Section 62, and Section 351 of the Revenue Act of 1934, 
the following regulations relating to advice or assistance 
in the preparation of income returns are prescribed by 
Treasury Decision 4476, XIII-40-7058 (p. 3): 


_ ARTICLE 1. Scope of regulations.—(a) These regulations apply to all 
income returns required under Title I or Title IA of the Revenue Act 
of 1934, except— 


(A) Returns required to be made by individuals on Form 1040A 
(returns of net income not exceeding $5,000 and derived chiefly 
from salaries and wages), 

(B) Returns required under sections 143 and 144 (relating to 
withholding of tax at the source), 

(C) Returns required to be made by departing aliens under sec- 
tion 146 (relating to closing of taxable year), 

(D) Returns required under sections 147, 148, and 149 (relating 
to information at source), and 

(E) Returns (Form 1122) by subsidiary corporation included in 
consolidated return. 


(b) The provisions of Treasury Decision 4416, approved January 15, 
1934 (Int. Rev. Bull. XIII-4, 3), as amended by Treasury Decision 
4421, approved February 21, 1934 (Int. Rev. Bull. XIII-9, 4), remain 
applicable to income returns made under Title I of the Revenue Act 
of 1932, as amended by section 218 of the National Industrial Recovery 
Act, for the calendar year 1933 and taxable periods begun during that 
calendar year. 

(c) The term “return” as used hereafter in these regulations means 
an income return to which these regulations are applicable. 

Art. 2. Advice or assistance in respect of the return.—Every return 


shall contain a statement by the person or persons required to make 
the return showing: 


(a) Whether any other person or persons advised in respect of 
any question or matter affecting any item or schedule of the return, 
or assisted or advised in the preparation of the return, or actually 
prepared the return; 

(b) The name and address of the person or persons (if any) so 
assisting or advising or so preparing the return; 

(c) The nature and extent of the assistance or advice (if any) 
received and the items or schedules in respect of which the assist- 
ance or advice was received; and 

(d) If the return is actually prepared by any person or persons 
for another person, the source of the information reported in the 
return and the manner in which it was furnished to or obtained by 
the person or persons preparing the return. 


Art. 3. Affidavit by person preparing the return for another person.— 
If any person or persons actually prepare a return for another person, 
the following statement on the prescribed form of return shall be 
subscribed and sworn to by such person or persons preparing the 
return: 

“I (we) swear (or affirm) that I (we) prepared this return for the 
person named herein and that the return (including its accompanying 
schedules and statements, if any) is a true, correct, and complete state- 
ment of all the information respecting the income tax liability of the 
person for whom this return has been prepared of which I (we) have 
any knowledge.” 


(Name of Firm or Employer, if any) 
Sworn to and subscribed before me this .......... day of 
ae 

(SEAL) 

(Signature of Officer Administering Oath) (Title) 

Art. 4. Particular cases —(a) If the return is the separate return 
of a married person, the requirements of articles 2 and 3 apply, although 
the one assisting or advising incident to, or actually preparing, the 
return is the husband or wife of the taxpayer. 

(b) If the assistance or advice incident to, or the actual prepara- 
tion of, the return is a regular and usual incident in the employment 
of one regularly and continuously employed by the person for whom 
the return is made for the full time of such employee (as clerk, secre- 
tary, bookkeeper, accountant, etc.), the requirements of article 3 do 
not apply. If, however, the employee is not regularly or continuously 
employed by the person for whom the return i made for full time, or 
assistance or advice incident to, or the actual preparation of, the return 
is not a regular and usual incident of such employment, the require- 
ments of both articles 2 and 3 apply. Thus, if the return is prepared 
by an accountant or firm of accountants making periodical audits of 
the accounts of the person for whom the return is prepared, the sworn 
statement required by article 3 shall be made. 

(c) If, in the course of his official duties, a deputy collector, an 
internal revenue agent, or other officer or employee of the Bureau of 
Internal Revenue assists or advises in the preparation of the return, or 
actually prepares the return, the person for whom the return is made 
shall make in the return a brief statement to that effect, and it will 
not be necessary to make the complete statement required by article 2 
or the sworn statement required by article 3. 


Signed by Wright Matthews, Acting Commissioner, and 


approved September 25, 1934, by T. J. Coolidge, Acting 
Secretary of the Treasury. 
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Interest on U. S. Bonds Beneficially Owned by Alien 
Individual or Foreign Firm.—Section 119(a)1 of the Reve- 
nue Act of 1934, relating to “gross income from sources 
in United States,” does not affect exemption from income 
tax of interest on United States bonds beneficially owned 
by a nonresident alien individual, or a foreign corporation, 
partnership, or association, not engaged in business in the 
United States. (Cf. article 89 of Regulations 77.)—I. T. 
2815, XIII-39-7039 (p. 3). 


Losses—Applicability of Limitations under Section 
23(r)1 of Revenue Act of 1932 in Computing Partnership 
Net Income Under Section 188(b).—Under the provisions 
of Section 188(b) of the Revenue Act of 1934 the partner- 
ship net income for any taxable year beginning before 
January 1, 1934, is to be computed under the Revenue Act 
of 1932 as though Section 117 of the Revenue Act of 1934 
had formed a part of the Revenue Act of 1932, except that 
subdivision (d) of Section 117 of the Revenue Act of 
1934 (limiting losses on sales of “capital assets’) is not 
to be so considered. In the light of the language contained 
in Section 188(b) of the Revenue Act of 1934 (including 
the specific exclusion of the limitation prescribed by Sec- 
tion 117(d) of that Act), it is held that, in cases to which 
Section 188(b) of the Revenue Act of 1934 applies, the 
limitation prescribed by Section 23 (r)1 of the Revenue 
Act of 1932 upon losses on sales or exchanges of stocks 
or bonds (which are not “capital assets” as defined in Sec- 


tion 101(c)8 of that Act) is applicable —I. T. 2816, XIII- 
39-7040 (p. 3). 


Personal Property Seized Under Distraint—Regulations 
Governing Sale and Resale of Such Property.—Pursuant 
to Section 3192, Revised Statutes, as amended by Section 
508 of the Revenue Act of 1934, and other provisions of 
the revenue laws the following regulations are promulgated 
in Treasury Decision 4480, XI11-42-7084 p. 2): 


1. Sale of Personal Property Seized Under Distraint—Minimum Price. 
—When personal property is seized by an internal revenue officer under 
a warrant of distraint, and is to be offered for sale at public auction, 
such officer shall fix a minimum price for the property, including the 
expenses of levy and the cost of advertising and shall not accept a bid 
at such sale less than such minimum price. If the amount bid for the 
property at the sale is not equal to such minimum price, the officer 
conducting the sale may, in his discretion, declare the property to be 
purchased for the United States at such minimum price, or may 
adjourn the sale in accordance with section 3190, Revised Statutes. 
If at such sale, or adjourned sale, the property be neither sold to a 
bidder, nor purchased for the United States, it may again be offered 
for sale in accordance with the procedure outlined in section 3190, 
above, in which event the officer holding the -sale may fix a new 
minimum price for the property. 

In fixing the minimum price, the officer charged with this duty 
must exercise the greatest care in order that a loss may be avoided 
if the property should be purchased for the United States and resold. 
The officer making the sale should likewise use extreme caution in 
declaring the property purchased for the United States. Only such 
property as appears to have a resale value at or above the minimum 
price fixed should be bid in for the United States. 

2. Resale After Purchase for the United States —When such per- 
sonal property has been declared purchased for the United States, the 
collector of the district in which the property was seized should make 
every effort to sell it at public sale. Tentative and informal bids from 
prospective purchasers may be procured. When the property is offered 
for resale, the highest of such bids should be used as an opening bid 
at the sale. If no such tentative bid can be procured, it is unlikely 
that the property would find a purchaser at a public sale. Whether 
under such circumstances the sale should be made rests in the dis- 
cretion of the collector. If the property purchased for the United 
States consists of bonds or other securities of the Federal Government, 
these securities should not be sold but must be transmitted to the 
Commissioner of ‘Internal Revenue for proper disposition immediately 
after they have been purchased for the United States. 


Ordinarily the resale of personal property so purchased for the 
United States should be advertised merely by public posting, that is, 
by display of notice at the collector’s office, at the postoffice nearest 
the place where the resale is to take place, and at the place of resale. 
If the property is purchased for the United States at a price consider- 
ably less than its real market value, the collector may in his discretion 
insert an advertisement of resale in a newspaper. The selection of the 
place for such resale rests with the collector. If the place selected by 
the collector for resale is outside of the collection district where the 
property was seized the approval of the Commissioner of Internal 
Revenue must first be obtained. In making the request for the Com- 
missioner’s approval in such case the collector should state, with full 
details, the reasons for his request, and the procedure he expects to 
follow if the approval of the Commissioner be obtained. If it appears 
for the best interests of the United States, the Commissioner may 
approve the selection of the place for resale, but may alter or modify 
the proposed procedure. [Signed by Guy T. Helvering, Commissioner 
of Internal Revenue, and approved October 8, 1934, by H. Morgen- 
thau, Jr., Secretary of the Treasury.] 


Returns of Income and Excess-Profits Tax for Fiscal 
Years Ending July 31, 1934 to November 30, 1934.—The 
following instructions are issued with respect to the forms 
to be used by corporations in making income and excess- 
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profits tax returns for the income-tax fiscal years ending 
July 31, 1934, to November 30, 1934, inclusive: 


Form 1121, Corporation excess-profits tax return for fiscal year 1934, 
will be used in making excess-profits tax returns under section 702 of 
the Revenue Act of 1934 for any of the income-tax fiscal years ending 
Tulv 31, 1934, to November 30, 1934, inclusive, by each member of an 
affliated group of corporations making a consolidated income tax return 
for such fiscal year. In all other cases, Form 1120A, Corporation 
income and excess-profits tax return for fiscal year 1934, will be used 
in making excess-profits tax returns under section 702 of the Revenue 
Act of 1934 for any of such income-tax fiscal years. 

Form 1120A, Corporation income and excess-profits tax return for 
fiscal year 1934, will be used by corporations in making either con- 
solidated income tax returns or separate income tax returns under 
Title I of the Revenue Act of 1932, as amended by section 218 of the 
National Industrial Recovery Act and as further amended by Title III 
of the Revenue Act of 1934, for any of the income-tax fiscal years end- 
ing July, 31, 1934, to November 30, 1934, inclusive. 

In using Form 1120A, Corporation income and excess-profits tax 
return for fiscal year 1934, in making returns for the income-tax fiscal 
years ending July 31, 1934, to November 30, 1934, inclusive, the 
wording of the affidavit of the taxpayer on page 4 of the form will be 
amended by changing (either in ink or with a typewriter) the period 
at the end of the sentence to a comma and adding the following: 

“and the Revenue Act of 1934.” 

In such cases the instructions on the form relating to the excess- 
profits tax, in so far as they are inconsistent with the Revenue Act of 
1934, will be disregarded. 

Form 1120A, Corporation income and excess-profits tax return for 
fiscal year 1934, is now available in the offices of the collectors of 
internal revenue. Form 1121, Corporation excess-profits tax return for 
fiscal year 1934, is now in the course of preparation and will be made 
available in the offices of the collectors of internal revenue at the earliest 
possible date.—Mim. 4241, XIII-40-7055 (p. 2). 


Statute of Limitations——The period of limitation on as- 
sessment as to the surviving party to a joint return can 
not be curtailed by the act of the deceased party’s personal 
representative in requesting prompt assessment under Sec- 
tion 275(b) of the Revenue Act of 1932 and corresponding 
provisions of prior Revenue Acts.—G. C. M. 13592, XIII- 
39-7041 (p. 5). 


Tax-Exempt Interest—The income derived from first 
mortgages executed to Federal land banks is exempt from 
income tax imposed by the Revenue Act of 1934. 

The exemption provided in Section 26 of the Federal 
Farm Loan Act having been held in I. T. 2470 (C. B. VIII- 
1, 69) to be a continuing exemption, the income derived 
from first mortgages originally executed to a Federal land 
bank and subsequently sold by the bank is also exempt 
in the hands of the purchaser.—I. T. 2814, XIII-39-7038 
(p: 2). 

Miscellaneous Taxes 


Alcoholic Beverage Taxes.—Treasury Decision 4475, 
XITI-40-7056 (p. 26), relating to entry by wholesale liquor 
dealers of small miscellaneous items in Form 52-B, fol- 
lows: 


Section 3318 of the Revised Statutes provides that a wholesale liquor 
dealer shall at the time of sending out from his stock or possession 
any spirits, and before the same are removed from his premises, enter 
on Form 52-B the date when, and the name and place of business of 
the person or firm to whom the spirits are to be sold, and the quantity 
and kind of such spirits. 

In order to eliminate the necessity of making separate entries on 
Form 52-B of each item of spirits sold in small quantities, wholesale 
liquor dealers may hereafter enter as one item the total sale of small 
quantities of different spirits to the same person on the same day, in 
cases where the total quantity sold is not in excess of ten gallons. 
The entry of such items should be stated as ‘‘Miscellaneous” and must 
show the name and address of the person to whom sold, together with 
the total quantity of spirits. 

The total quantity of each kind of spirits disposed of during the 
month must be accurately reported on Form 338 


Signed by Guy T. Helvering, Commissioner of Internal 


Revenue, and approved September 21, 1934, by T. J. 
Coolidge, Acting Secretary of the Treasury. ° 


Check Tax.—Checks drawn against the funds of a corn- 
hog control association are subject to the tax imposed 
by Section 751 of the Revenue Act of 1932.—S. T. 774, 
XITI-40-7051 (p. 20). 
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Check Tax—Use of Income Tax Refunds as an Offset.— 
Income tax refunds due an insolvent bank may be offset 
against check taxes collected by the bank but not paid 
before insolvency. Section 22 of the Act of March 1, 1879, 
does not apply as such check taxes when collected by the 
bank do not become part of its general assets but are im- 
pressed with a trust and are a preferred claim of the United 
States under Section 3466 R. S—Comptroller General’s 
Opinion A-55160. 


Deductions from Gross Income.—The cost of the em- 
ployment of bookkeepers and accountants by persons not 
engaged in business, and merely for the purpose of closing 
the taxpayer’s personal accounts for the year, drawing up 
a balance sheet, or preparing an income tax return is not 
deductible from gross income under J. T. 2751 (I. R. B. 
XIII-4, 2). 

Amounts paid for accounting and bookkeeping fees by 
an individual engaged in business constitute allowable de- 
ductions.—I. T. 2819, X1I1-40-7048 (p. 7). 


Electrical Energy Tax.—Opinion given that sales of 
electrical energy by states or political subdivisions thereof 
are not subject to the tax imposed by Section 616 of the 
Revenue Act of 1926, as amended. It is accordingly recom- 
mended that S. T. 576 be revoked.—G. C. M. 13754, XIII- 
40-7060 (p. 19). 

Following the recommendation in G. C. M. 13754, S. T. 
756 (1. R. B. XII1-33-25) is revoked by S. T. 777, XII1-40- 
7061 (p. 20). 


Market Administrators of Federal Milk Licenses—Excise 
Tax Liability—Market administrators of Federal milk li- 
censes are liable for the tax on payments made by them 
for telegraph, telephone, etc., facilities, and for the tax on 


checks.—S. T. 778, XI11-41-7069 (p. 20). 


National Farearms Act.—A company which buys fire- 
arms, renovates and sells them, and has finished parts 
which may be assembled into machine guns is a “manu- 
facturer” of firearms, as defined in Section 1(f) of the 
National Firearms Act, and is subject to the special tax of 
$500 a year imposed by Section 2(a) of the Act.—S. T. 775, 
X II1-40-7053 (p. 23). 


State Liquor Stores—Federal Tax Liability—Under the 
particular facts involved, that the profits realized from 
the operation of liquor stores and similar activities by 
the State of Oregon through the Oregon Liquor Control 
Commission are not subject to Federal income tax. (See 
generally United States v. Railroad Co., 17 Wall., 322; Pol- 
lock v. Farmers’ Loan & Trust Co., 157 U. a 429, and 158 
U. S., 601; Snyder v. Bettman, 190 U. S., 249; Brushaber v. 
Union Pacific Railroad Co., 240 U. S., 1; and Willcuts v. 
Bunn, 282 U. S., 216.) It is, therefore, recommended that 
I. T. 2797 (1. R. B. XIII-28, 4) be modified accordingly. 
—G. C. M. 13745, XIII-41-7064 (p. 4). 

I. T. 2797 is modified by I. T. 2820, XIII-41-7065, to 
accord with the conclusion reached by G. C. M. 13745. 


The New Margarine Taxes 
(Continued from page 602) 


been as follows: last six months of 1931, $165,725; 
year 1932, $91,002; year 1933, $61,586; first six 
months of 1934, $27,773. 


As a producer of revenue then, the excise tax upon 
margarine has been a serious disappointment. Just 
what the yield would have been had butter prices 
held to the levels of 1928 and 1929 is, of course, 
impossible to say. There seems to be little doubt 
that collections would have been substantially 
greater had such been the case. However, the real 
purpose of the levies was to improve the relative 
competitive position of the dairy interests; the reve- 
nue yield was of secondary importance. It is obvi- 
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RATE AND YIELD OF STATE MARGARINE EXCISE TAXES 











Rate Period 
of tax Yield covered by 
State (cents) reported reported yield 
Colorado ... ..10 none l yr.,2 mo. 
Fdane ....:..; > 10° about $5,000 3 yr., 7 mo. 
ee $346,085.55 3 yr. 
Kansas .. : 10 none in force June 
5, 1933 
Kentucky . sae $14,725.20 lyr.,8% mo. 
Louisiana ae in force Oct. 
1, 1934 
Minnesota ...... 10 $88.40 1 yr. 
Nebraska ........15° none 3 yr., 2 mo. 
North Dakota ....10 none 3 y¥f., 2 Mo. 
Oklahoma .. ..10 not enforced 
South Carolina ...10 undeterminable 
South Dakota... .10 $29.80 1 yr., 8 mo. 
Tennessee 0 $94,959.30 3 yr., 3 mo. 
TeNas ...... 10 Me Effective Dec. 
26, 1934 
| ere me BY 5 yr. 
Washington .. ce none 3 yr., 5 mo. 
Wisconsin ....... 6 $4,287.36 2 yr., 8 mo. 
Wyoming Seekass 10° $18 about 3 yr., 6 mo. 





® Lower rate for white, higher rate for yellow butter substitutes. 

>» Butter substitutes containing more than 50 per cent animal oil, and 
no imported oils are exempt from this act. The tax is not to be col- 
lected if federal tax of fifteen cents has been paid; if federal tax less 
than fifteen cents has been paid the difference only is to be paid to the 
state. Since the federal tax is ten cents on colored oleo and one-fourth 
cent on white oleo the net tax becomes five cents and fourteen and 
three-fourths cents respectively. 


¢ Butter substitutes must contain 80 per cent milk fat to be exempt 
from tax. 


4 The law does not apply to butter substitutes containing 20 per cent 
or more of any animal Be. 

ous that the drop in butter prices made the desired 
result more certain. 

Just how far legislatures are justified in burdening 
an industry in order to reduce its competitive ad- 
vantage over another industry is a matter of real 
concern at any time, but especially so at the present 
when natural forces are supplying violent jolts to 
production and distribution habits. There are sev- 
eral factors to be considered. In the first place, the 
margarine taxes are in the nature of sumptuary 
legislation. Aside from the question of price there 
is no doubt that many people actually prefer 
margarine to butter. Asa health measure the taxes 
are of doubtful benefit. There is not yet a clear- 
cut case for butter, especially if the diet is supple- 
mented with certain foods known to furnish essentials 
not found in margarine but found in butter. Further- 
more, the tax is highly regressive. As it is levied 
upon an article of wide consumption and low price, 
it is paid by all users of butter substitutes in pro- 
portion to the quantity consumed, becoming thereby 
a much greater relative burden on the poor than 
on the well-to-do and the rich. 

It remains to be seen whether or not the sudden 
development of margarine excise taxes during the 
last three years will prove to be only a temporary 
expedient or a permanent addition to our state tax 
systems. 


Amendments of Regulations 
Alcoholic Beverage Taxes 


Treasury Decision 4437, relative to wine produced 
by grape growers, is amended by Treasury Decision 
4482, to remove the 14 per cent limit on natural wine, 


November, 1934 
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and to extend time in which to qualify as winemak- 
ers, Or pay tax on such wine. 

Paragraph 2 of Treasury Decision 4437 is amended to 
read: 


The permission extends to natural wine only, without 
regard to the alcoholic content thereof. It does not extend 
to fortified wine. 

Paragraphs 3 and 4 of Treasury Decision 4437, in so far 
as they fix a limit of sixty days within which said grape 
srowers may either qualify as winemakers or file applica- 
tion for permission to make immediate payment of tax are 
amended so as to extend that limit to sixty days from the 
date of the approval hereof. 


Sales by Manufacturers 


Article 7 of Regulations 46 is amended by Treasury 
Decision 4481, XIII-42-7085 (p. 19), to omit refer- 
ence to manufacturers of tires or inner tubes. 


Withholding Tax at Source 


Treasury Decision 4460, relating to the withhold- 
ing of income tax under the Revenue Act. of 1934 
and to ownership certificates required as to bonds of 
corporations, is amended by Treasury Decision 4478, 
XIII-41-7070 (p. 5), to prescribe a differentiation as 
to ownership certificate requirements with respect 
to interest coupons presented for payment before 
and after January 1, 1935; use of Form 1000, revised 
June, 1932, as well as Form 1000, revised July, 1934 
is permitted, use of Form 1000, revised June, 1932, 
however, being limited to coupons presented before 
January 1, 1935; and details are given for each form 
as to line on which the amount of interest shall be 
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entered. Where interest coupons are presented for 
payment before January 1, 1935, ownership certifi- 
cates are required where the obligations contain a 
tax-free covenant and were issued before January 1, 
1934, regardless of the amount of the coupons. On 
and after January 1, 1935, when coupons are pre- 
sented for payment the ownership certificate require- 
ments are substantially the same as under the prior 
regulations. (Changes from prior regulations shown 
below in italic.) 


Treasury Decision 4460 (Internal Revenue Bulletin Vol. 
XIII-33, page 3), approved August 4, 1934, is hereby 
amended by eliminating the paragraph reading: 


In accordance with the provisions of section 147(b) citizens and 
resident individuals and fiduciaries, owning bonds, mortgages, or deeds 
of trust, or other similar obligations issued by a domestic corporation, 
a resident foreign corporation, or a nonresident foreign corporation hav- 
ing a fiscal agent or a paying agent in the United States, when pre- 
senting interest coupons for payment shall file ownership certificates 
where (a) the obligations do not contain a tax-free covenant or contain 
a‘tax-free covenant but were issued on or after January 1, 1934, and 
the amount of the coupons is $20 or more for each issue of such obliga- 
tions; (b) the obligations contain a tax-free covenant and were issued 
before ag owen 1, 1934, and the amount of the coupons is $20 or more 
for each issue and the net income does not exceed the personal exemp- 
tion and credit for dependents allowed by section 25(b); and (c) the 
obligations contain a tax-free covenant and were issued before January 1, 
1934, and the net income of the owner exceeds the personal exemption 
and credit for dependents allowed by section 25(b), regardless of the 
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amount of the coupons. A _ resident partnership, or a nonresident 
membership all of the members of which are citizens or residents, 
owning such obligations when presenting interest coupons for payment 
shall file ownership certificates where (a) the obligations do not con- 
tain a tax-free covenant or were issued on or after January 1, 1934, and 
the amount of the coupons is $20 or more for each issue; and (b) the 
obligations contain a tax-free covenant and were issued before January 1, 
1934, regardless of the amount of the coupons. 


and substituting therefor a paragraph reading as follows: 

In accordance with the provisions of section 147(b), citizens, resident 
individuals and fiduciaries, resident partnerships and nonresident part- 
nerships all of the members of which are citizens or residents, owning 
bonds, mortgages, or deeds of trust, or other similar obligations issued 
by a-domestic corporation, a resident foreign corporation, or a non- 
resident foreign corporation having a fiscal agent or a paying agent 
in the United States, when presenting interest coupons for payment 
prior to January 1, 1935, shall file ownership certificates where the 
obligations contain a tax-free covenant and were issued before January 
1, 1934, regardless of the amount of the coupons. The amount of 
interest received on such bonds shall be entered on line 3 of Form 1000, 
revised July, 1934, (or line 2 of Form 1000, revised June, 1932), except 
in the case of a citizen or resident the interest shall be entered on 
line 2 of Form 1000, revised July, 1934, (or line 1 of Form 1000, 
revised June, 1932), if the net income of such citizen or resident does 
not exceed the personal exemption and credit for dependents allowed by 
section 25(b). On and after January 1, 1935, citizens and resident 
individuals and fiduciaries, owning bonds, mortgages, or deeds of trust, 
or other similar obligations issued by a domestic corporation, a resident 
foreign corporation, or a nonresident foreign corporation having a fiscal 
agent or a paying agent in the United States, when presenting interest 
coupons for payment shall file ownership certificates where (a) the 
obligations do not contain a tax-free covenant or contain a tax-free 
covenant but were issued on or after January 1, 1934, and the amount 
of the coupons is $20 or more for each issue of such obligations; 
(b) the obligations contain a tax-free covenant and were issued before 
January 1, 1934, and the amount of coupons is $20 or more for each 
issue and the net income does not exceed the personal exemption and 
credit for dependents allowed by section 25(b); and (c) the obligations 
contain a tax-free covenant and were issued before January 1, 1934, 
and the net income of the owner exceeds the personal exemption and 
credit for dependents allowed by section 25(b), regardless of the amount 
of the coupons. On and after January 1, 1935, a resident partnership, 
or a nonresident partnership all of the members of which are citizens 


Tax Problems in the Light of the Recovery 
Program 


(Continued from page 584) 


It would take me too far to outline the chief fea- 
tures of a government monopoly of this kind. The 
pre-war Russian liquor monopoly may be considered 
as sufficiently successful. It is comparatively easy 
to administer and an elimination of bootleggers and 
numerous middlemen is possible. Devising the 
amount of necessary supply of alcohol in the appro- 
priate districts and distributing its orders among the 
net of licensed distilleries, the monopoly may guar- 
antee a fair price to the farmer and the distiller, fix 
normal prices for liquor sold, guarantee quality and 
regulate consumption. Temperance may be encour- 
aged. 

The monopoly should be total for hard liquor, 
wines exceeding 25 degrees Proof Spirit and spark- 
ling wines and possibly for all imported wines, as 
well. This means that the sale of such alcoholic 
drinks would be permitted only in bottles sealed by 
the monopoly and sold everywhere at fixed prices. 
The sale of light wines (perhaps only home grown), 
beer, etc., might be made under a license system and 
at regulated prices. Especially important would be 
the provision that middlemen (including restaurant 
owners, etc.) serving as governmental agents should 
receive a minimum of compensation so as not to 
encourage their zeal in selling alcoholic drinks. 

The government should not approach the creation 
of a government monopoly chiefly with a view to 
collecting considerable revenue. Just the opposite 
should be the aim: the chief revenue item will be 





Are you in need of new office appliances or re- 
pair service on your business machines? See the 
Shoppers’ Column on page 627. 
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or residents, owning such obligations when presenting interest coupons 
for payment shall file ownership certificates where (a) the obligations 
do not contain a tax-free covenant or were issued on or after January | 
1934, and the amount of the coupons is $20 or more for each issue: 
and (b) the obligations contain a tax-free covenant and were issued 
before January 1, 1934, regardless of the amount of the coupons. 


_ Treasury Decision 4460 is further amended by eliminat- 
ing the paragraph reading: 


For the purpose of this Treasury decision, Form 1000, revised July 
1934, shall be used in preparing ownership certificates of citizens 6; 
residents of the United States (individual or fiduciary), resident partner. 
ships, and nonresident partnerships all of the members of which are 
citizens or residents. If the obligations are issued by a nonresident 
foreign corporation having a fiscal or paying agent in the United States 
Form 1000, revised July, 1934, should be modified to show the name 
and address of the fiscal agent or the paying agent in addition to the 
name and address of the debtor corporation. Form 1001, revised July 
1934, shall be used in preparing ownership certificates (a) of nonresi. 
dent aliens (individual or fiduciary), (b) of nonresident partnerships 
composed in whole or in part of nonresident aliens, (c) of nonresident 
foreign corporations, and (d) where the owner is unknown. 


and substituting therefor a paragraph reading as follows: 


For the purpose of this Treasury decision, Form 1000, revised July 
1934, shall be used in preparing ownership certificates of citizens or 
residents of the United States (individual or fiduciary), resident part. 
nerships, and nonresident partnerships all of the members of which are 
citizens or residents, except that prior to January 1, 1935, either Form 
1000, revised June, 1932, or Form 1000, revised July, 1934, may be used. 
If the obligations are issued by a nonresident foreign corporation having 
a fiscal or paying agent in the United States, Form 1000 should be 
modified to show the name and address of the fiscal agent or the paying 
agent in addition to the name and address of the debtor corporation. 
Form 1001, revised July, 1934, shall be used in preparing ownership 
certificates (a) of nonresident aliens (individual or fiduciary), (b) of 
nonresident | gremeno composed in whole or in part of nonresident 


aliens, (c) of nonresident foreign corporations, and (d) where the owner 
is unknown. 


Signed by Guy T. Helvering, Commissioner of Internal 
Revenue, and approved September 29, 1934, by T. J. 
Coolidge, Acting Secretary of the Treasury. 


the would-be profit of the practically eliminated 
middlemen. High selling price would do more harm 
than the revenue is worth while and sufficient amounts 
should be appropriated for combating drunkenness 
and for fostering temperance. 

Nevertheless, I consider that a very large revenue 
may be secured without endangering the chief aims 
of such a monopoly, perhaps as much as $900,000,000 
a year, including revenue from industrial alcohol, 
provided the monopoly will be extended to practi- 
cally all states. In order to interest the states and 
local bodies in the cooperation with the Federal mo- 
nopoly, about 20 per cent should be redistributed per 
capita among the states and 95 per cent of the 
licenses to go to the state and local budgets. This 
would be a much more advisable line of policy than 
the recent movement of local option and of state 
monopolies, regulations and special excise taxes.” 
Such uncoordinated action favors bootlegging, un- 
dermines revenue and does not achieve important 
economic and social issues of the whole problem. 
The first year’s installation expenses will absorb 
part of the revenue, however. 

With reference to the customs revenue, no definite 
program can be outlined for the present time because 
of the uncertainties of the recent legislation giving 
the President large powers. A more or less definite 
program of tariff policy aiming at the necessary 
reciprocity should be elaborated, however. In my 
chart I advocate the creation of a general tariff of 
three different types: (a) tariff minimum, (b) tariff 
normal and (c) tariff maximum with the general pro- 
vision of reciprocity, viz.: 

(1) Countries applying a tariff of medium height 
against American goods will enjoy the nor- 
mal tariff when importing goods to the 
United States; 


17 Cf, the interesting system of Liquor Control, Suppl. to the National 
Municipal Review, January, 1934. 
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(2) Countries applying high tariffs, restrictions, 
quotas, etc., against articles imported from 
the United States will be submitted to tariff 
maximum ; 


(3) Countries with low tariffs or having special 
reciprocal agreements with the United 
States will at the discretion of the President 
enjoy tariff minimum provided as a rule that 
the customs duty levied on each article will 
not be less than the duty charged on the 
same articles in the respective foreign coun- 
try (this will curb dumping). 


Only by proclaiming a general principle of this 
kind a serious general movement for reciprocity may 
be achieved. I do not believe in the advisability of 
separate agreements on a few points and of indi- 
vidual barter arrangements without outlining a gen- 
eral rule of a standard policy. A yearly revenue of 
$600,000,000 may again be expected from tariffs if 
the hopes for the revival of foreign trade will mate- 
rialize and tariffs for solely revenue purposes will 
take effect. 


Taxation of Banks, Railroads and Insurance 
Companies 


HE state and local taxation of banks, railroads 

and insurance companies cannot be left in the 
present chaotic situation. A radical change is need- 
ed. No compromises will do any good. This field 
must be entirely transferred to the competence of the 
Federal Government lest we permit to undermine 
these most important branches of national economy 
submitted to the far-reaching national regulation. 


In lieu of all state and local taxes (except on land 
and buildings) there should be a unified Federal tax: 


(1) On banks: a’ tax on net income, to the 
amount of about $30,000,000 disposed 5 per 
cent in favor of the Federal treasury and 95 
per cent in favor of the states redistributed 
according to the average deposits (or, part- 
ly, capital stock) ; 


(2) On railroads: a tax of one per cent operat- 
ing revenue and .... per cent of net profit, 
disposed 5 per cent in favor of the Federal 
treasury and 95 per cent redistributed ac- 
cording to mileage, traffic and population. 
A revenue of $70,000,000 may be secured by 
this tax thus reducing their tax burden con- 
siderably (about $300,000,000 was paid in 
1931 and 88 cents per dollar revenue in 
1932). Reducing their tax burden, the Fed- 
eral Government may demand a substantial 
reduction in fares, etc., as was done in the 
British Local Government Act, 1929. Low 
fares constitute an important item in the 
unemployment problem and in the normal 
distribution of the population over the coun- 
try in search for employment. 


(3) On insurance companies: The state and 
local taxation of insurance companies is 
chaotic and unwarranted in many respects. 
In lieu of all state and local taxes on insur- 
ance. companies (except real estate), a Fed- 
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SALES TAX LAWS 


The complete texts of State Sales Tax and 
Gross Income Tax Laws of general 
application October, 1934 


October, 1934 


Commerce Clearing House, Inc. 
205 W. Monroe Street 

Chicago, Illinois 

Gentlemen: 


Your new print of all the state 
sales tax and gross income tax laws in 
full, covering more than 200 pages and 
bound in a ripple finish cover, is ex- 
actly what I want for reference and 
library purposes. The explanatory 
sales tax chart which you have included 
with the foreword will give me a bird's- 
eye view of the entire sales tax situa- 
tion when it is necessary that I know 
the facts quickly--and the complete 
text of the statutory provisions will 
permit me to fully confirm and support 
the outline as presented by the quick 
reference chart. 


I understand this new book is right 
up to the minute and that it includes 
even the most recent legislative changes. 
Also, that the following state laws are 
included in the full text:- 


Arizona (Occupation Tax) 
California (Occupation Tax) 
Delaware (License Tax) 

Illinois (Occupation Tax) 
Indiana (Gross Income Tax) 

Iowa (Consumers' Sales Tax) 
Kentucky (Consumers! Sales Tax) 
Louisiana (License Tax) 
Michigan (Occupation Tax) 
Minnesota (Chain Store Tax) 
Mississippi (Occupation Tax) 
Missouri (Occupation Tax) 

New Mexico (Gross Income) 

New Mexico (License Tax) 

North Carolina (Occupation Tax) 
Oklahoma (Consumers' Sales Tax) 
Pennsylvania (License Tax) 
South Dakota (Gross Income) 
Utah (Consumers' Sales Tax) 
Vermont (License Tax) 

Virginia (License Tax) 
Washington (Occupation Tax) 
West Virginia (Gross Income) 
West Virginia (Consumers' Sales Tax) 
Wisconsin (Chain Store Tax) 


Your price of $1 per copy is reason- 
able and under the circumstances you 
are correct in asking for payment with 
order that the cost of bookkeeping may 
be held down. 


I enclose $1 for each copy wanted. 
Please mail at once to the undersigned. 
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eral tax partly on net income and partly on 
gross premiums could be recommended, 
disposed 5 per cent for the benefit of the 
Federal treasury and 95 per cent redistributed 
according to premiums or population. 


Possible Revenue from Stamp Taxes 


ARGE possibilities of raising considerable addi- 

tional revenue exist in the utilization of stamp 
duties at the pattern of France, Italy, Great Britain 
and Germany. Particular attention should be given 
to a Federal stamp tax: 


(1) On receipts and checks, viz.: 2 cents on 
receipts and checks below $500; 3 cents on 
receipts and checks for $500 to $5000; : 
cents on receipts and checks over $5000. 


(2) On commercial bills over $10 a stamp tax 
of 5 cents for each $100, or fraction, to be 
affixed before presentation ; 


(3) On transportation documents, tickets, etc.: 
on contracts—1 0/00 of agreed amount; on 
stocks, etc., as per revised existing legisla- 
tion and with some coordination, as far as 
possible, with the state and local legislation. 





Tax on receipts and checks may be particularly 
effective. The termination of the bank check tax is 
absolutely unwarranted under the circumstances 
especially since the deposit guarantee. This tax 
replaces the would-be revenue from coinage which 
is in abeyance simply for the reason of check circula- 
tion. Receipts and checks are legal documents pro- 
tecting the exchange of commodities. The termination 
of the check tax is a loss of over $38,000,000 a year. 
Its system of collection may be changed, however, 
namely, by means of affixing stamps at the discretion 
of the drawer. Its corollary, the stamp tax on re- 
ceipts, is collected automatically (invalidation of 
receipt lest it carries the proper stamp and 10—20 
times fines) and may yield considerable revenue thus 
creating some kind of a mild sales tax. 

A stamp tax on commercial bills over $10 at 5 
cents per $100 may yield automatically without hard- 
ship very large revenue. Any bill presented for pay- 
ment must carry a stamp cancelled in a prescribed 
manner by the seller before presentation, and any 
sale of goods above $10 should be specified in writ- 
ing. In Tsarist Russia it yielded considerable reve- 
nue and was collected without difficulty. 


A revision and coordination of all stamp duties, 
miscellaneous taxes under Title V, Revenue Act 1932 
and enumerated elsewhere, the numerous state and 
local franchise taxes, stock transfer taxes, mortgage 
taxes, etc., may give a total of approximately 
$600,000,000, although I have no adequate basis for 

making this assumption. It may be questioned 
whether all similar taxes should be made more or 
less uniform (the problem is further aggravated by 
having in some states franchise taxes levied in lieu 
of property taxes**) and regulated by the Federal 
authorities on proper agreements with the individual 
states, though this may be advisable. In this case 


1% Cf. Double Taxation, House C. P., 72nd Sess., 1933, p. 248 and 
Exhibit 17. 


THE TAX MAGAZINE 







November, 1934 





a disposition of about 30 per cent may be made in 
favor of the states. 

The payment of documentary stamps for sums not 
over $1 should be permitted by afhxing ordinary 
postage stamps similar to the practice in Great 
Britain. This is to the convenience of the taxpayer, 
and the budgetary attribution of revenue to the 
stamp tax may be made statistically. 


Thus a total of about $6,500,000,000 may be col- 
lected annually by the federal authorities in all taxes 
(excluding processing and NIRA taxes) of which 
$2,750,000,000 will be allocated for subsidizing the 
state and local budgets. The Federal Government 
will retain a tax revenue of $3,750,000,000 instead of 
a tax revenue of $3,178,000,000 estimated (somewhat 
optimistically) by the Treasury Department for the 
year ending June 30, 1935 (Annual Report of the 
Secretary of the Treasury, H. D., No. 116, 1934 p. 
327 and the Budget, 1935 p. A 12). 


National Coordination of Taxation 


HE chief problem of the American public finance 

consists in the rearrangement of its direct taxa- 
tion (increasing taxation in the middle brackets, 
lowering in the top income brackets and improving 
assessment) and in an extension of indirect taxation 
mostly with a view to subsidizing the state and local 
budgets. An equalization of revenue capacities of 
different states and localities is urgently needed and 
new funds for social services must be created. 


The states and local bodies cannot exist without 
Federal grants,—my scheme allocates therefore from 
Federal funds to each state yearly roughly on the 
average about $15 per capita for general purposes 
and about $6 per capita for roads,—but at the same 
time their own tax structure must undergo a thor- 
ough overhauling. I am going to speak about it in 
the next article. 


Canada’s Income Tax Law 
(Continued from page 590) 


tax is not paid within the month, a substantial inter- 
est penalty is added to the tax. 


If the taxpayer is dissatisfied with the Minister’s 
determination of the tax, he has one month, after 
receiving notice of assessment, within which to serve 
formal Notice of Appeal (by registered mail) on the 
Minister at Ottawa. The form of appeal is set forth 
in the Second Schedule constituting a sort of ap- 
pendix to the income tax statute proper. The Min- 
ister considers the facts and arguments set forth in 
the Notice of Appeal (an oral hearing will also 
usually be granted, if requested), and thereafter ad- 
vises the taxpayer by registered mail of his decision 
with respect to the point or points raised in the 
appeal. 

If the taxpayer is dissatisfied with the Minister’s 
ruling, he has one month, after receipt of the ruling, 
within which to serve upon the Minister, by reg- 
istered mail, a formal “Notice of Dissatisfaction.” 
Within a month after filing such notice, he must 
give bond for the costs of the appeal in such sum, 
not less than $400, as may be approved by the 
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Minister. The form of this notice is set forth in 
Section 60 of the statute. 


The Minister considers this Notice of Dissatis- 
faction, and if he is still not in accord with the tax- 
payer’s position, must give notice of this to the 
taxpayer and, within two months after giving such 
notice, must transmit to the registrar of the Ex- 
chequer Court of Canada all the papers in the case, 
including copies of the taxpayer’s Notice of Dissatis- 
faction and his own reply thereto. The matter is 
thereupon ready for trial or hearing, unless the Court 
directs that additional pleadings be filed. 


Appeal from the Exchequer Court lies to the 
Supreme Court of Canada, and from there, in certain 
cases, to the Privy Council, in London. 


Recent Books 


Federal Securities Act Procedure. By J. K. Las- 
serand J. A. Gerardi. McGraw-Hill Book Company, 
Inc. 1934. Pp. xi, 388. $4.00. 


This book, treating the Federal Securities Act 
of 1933, is dedicated “to the elucidation of methods 
of procedure under the Law, in the language of the 
accountant and the business executive.” Viewed in 
the light of its expressed purpose, the volume is 
a decided success. The provisions of the Act and 
the regulations, rulings and releases of the Commis- 
sion are woven into a well-organized treatise written 
in non-technical language. 


Following a chapter covering the history, purpose 
and scope of the Act, is an explanation of the terms 
used therein. Separate treatment is accorded the re- 
quirements for registration of securities and the 
form and contents of the registration statement. 


Of special interest to accountants is a chapter de- 
voted entirely to the preparation of the financial 
statements required by the Act. 


Proof that the authors believe the Act to be “work- 
able” is found in the following statement: 


A great deal of the misconception of the purport of the 
Securities Act has arisen by reason of a distinct misun- 
derstanding on the part of officials directing an organiza- 
tion of the civil liabilities imposed upon them under the 
Act. This has been largely due to “special pleading” re- 
sorted to by those objecting to the Act for the purpose 
of securing abrogation of many of the essential liability 
provisions. Many gross exaggerations of the extent of 
such liabilities have been indulged in and the accumula- 
tion of such discussion, regardless of its soundness; has 
undoubtedly in many cases so frightened company off- 
cials as to act as a main deterrent to a plan of reorgan- 
ization or refinancing which would otherwise have gone 


forward. 

The writers then go on to dispel such groundless 
tears by explaining the civil liabilities of issuers, con- 
trolling persons, directors, officers, experts, and others, 
under the Act. 


The book could have been improved by setting 
forth more complete digests of Attorney-Generals’ 
opinions and court decisions. The citations to such 
Attorney-Generals’ opinions are in the following 
form: “Opinion of attorney-general of California— 
1928.” The inclusion of the month and day would 
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JUST OUT! 
TAXATION 


under the 


A.A. A. 


by 
KINGMAN BREWSTER 
JAMES S. Y. IVINS 
and 
PERCY W. PHILLIPS 


1. To what commodities do the “processing 
tax” and “compensating tax” apply? 


2. What is the difference between those two 
taxes? 


3. When and how is the rate of tax deter- 
mined? 


4. To whom and when are these taxes on im- 
ports payable? 
5. How often must returns be filed? 


6. Llow is the “equivalent unit” of a “com- 
peting commodity” determined ? 


7. When is a retailer subject to taxation 
under the A.A.A.? 


Consult Taxation under the A.A.A. for 
answers to the above and hundreds of other 


questions that have arisen under this new 
Act. 


The first book, written by nationally fa- 
mous tax men, on this vitally new problem. 


Order today! 


Baker, Voorhis & Co., 
119 Fulton St., New York City. 
Please send me one copy of TAXATION UNDER THE 


A.A.A. for five days’ examination. At the end of 


that time I will either send you my check for $5.00 
or return the book to you. 
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have been very helpful to one wishing to locate the 
full text of the opinion. 


Twenty-one pages of indexes make the material in 
the volume readily accessible to the user. 


Despite the fact that several amendments to the 
forms and regulations have been made and addi- 
tional regulations and forms have been issued since 
the date of its publication (September, 1934), one 
wishing to familiarize himself with the procedure 
under the Act will do well to obtain a copy of this 
book. 


W. McNeil Kennedy ? 


The English System for the Taxation of Real 
Property on an Income Basis.—By Rosina K. Mo- 
haupt and Alger W. Lenz. Prepared under the 
direction of the Detroit Bureau of Governmental 


Research, Inc., and published as Report No. 138. 
Pp. Z. 


Some method of lightening the tax burden on real 
estate, which in many states is unbearably high as 
compared with the proportion of the cost of govern- 
ment borne by other types of wealth, is imperative. 


In some states constitutional difficulties stand in 
the way of an equitable distribution of the tax load, 
but in others the basic law provides sufficient lati- 
tude for adoption of new forms of taxation if deemed 
desirable. 


_1Member Illinois and Ohio Bars. Editor Federal Securities Act 
Service and Stock Exchange Regulation Service published by Commerce 
Clearing House, Inc. 


You can save money in Minimizing your taxes 
and your clients’ taxes by using 


FEDERAL TAX PROCEDURE AND 
APPEALS 


By JAMES CONLON 


of the District of Columbia Bar and of the Bar of the Supreme 
Court of the United States; including a Treatise on the 
Statutes, the Rulings of Internal Revenue Officials, the De- 
cisions of the Courts, and the United States Board of Tax 
Appeals with Rules of Practice, Procedure, Evidence, and 
Forms; also Chapter on Minimizing Taxes and Tax Avoid- 
ance. 


What others say of it: 

James B. Archer, formerly President of the D. C. Bar 
Association and formerly Special Assistant to the U. S. 
Attorney General: “It is a masterful work on Income, 
Estate and Excise Tax Law and Procedure by a practitioner 
of many years experience.” 

Frank J. Ehrhardt, formerly Special Assistant to the 
Attorney General: ‘Your work is the greatest in the Tax 
Field. It saves time of the busy Tax Counsel in the prepa- 
ration of a Brief, or an Argument, or an Opinion on any 
question pertaining to Income, Estate, Gift, or Excise Taxes. 
It is a Money-saver to the Taxpayer and a Time-saver to 
Counsel.” 

Charles F. Sanford, Attorney: “It is an outstanding ex- 
position of Income, Estate, Gift and Excise Tax Law and 
Procedure. As a compendium for professional use, and as a 
readable document for the layman, it will adorn any library.” 


In one Volume of 656 pages, bound in Fabrikoid, price 
$10.00. Order your copy now from 


JAMES CONLON, 
600 F Street, N. W., Washington, D. C. 
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Although the real estate tax is almost a universal 
tax throughout the world, the manner in which the 
tax is assessed and collected has many variations. 


Among the remedies offered to make real estate 
taxes less onerous is that real estate be assessed on 
the basis of income instead of capital value. The 
authors of this study of the English system for tax- 
ing realty on the basis of income point out in in- 
troduction that this last proposition was involved 
in a proposed amendment to the Michigan constitu- 
tion providing that “all assessments hereafter au- 
thorized on property shall be at its cash value as 
determined by law.”? The phrase “as determined 
by law,” it is stated, was designed to permit the ° 
assessment of real estate on the basis of income. 


Their study, say the authors, warrants the con- 
clusion that the English system of tax assessment 
based on income or rental is not an “ideal” system 
of taxation. An ideal tax may, of course, be entirely 
impractical, but as to whether or not the English 
system is an improvement over that prevailing in 
this country, may be at least partially determined 
from this carefully prepared description of the plan 
and operation of the English system. 


The publication is not the result of a field study, 
but is based upon material procured from printed 
publications that are considered authoritative. An- 
notations indicate the sources used, and the text is 
followed by a bibliography of pertinent books and 
articles which have appeared in various periodicals. 


Minimizing Death Taxes. By C. Morton Wins- 
low, C.P.A. in association with Wm. Earl Leever and 
Willard L. Munroe. Published by Commerce Clear- 
ing House, Inc., Chicago, Pp. 83. Price (paper cover), 


$1.00. 


The authors present in a new light the prospective 
shrinkage of capital by estate and inheritance taxes. 
Simple yardsticks are given by which to measure 
the problem created by these taxes and to judge the 
respective merits to proposed measures of alleviation. 


This booklet is designed to aid the investor and his 
counsel in making a study of the exemptions and 
alternatives of taxation under inheritance, estate, and 
gift tax statutes. 


Among the methods of estate conservation com- 
prehensively discussed are the following: Setting 
aside readily marketable securities to pay estate and 
inheritance taxes; Accumulation, out of income, of a 
fund to offset the shrinkage caused by death taxes; 
Purchase of life insurance to meet death duties; 
Gifts of estate capital to prospective heirs, or in trust 
for their benefit; The annuity purchase method ; The 
deferred-use gift method. 


Incidentally the book provides investment infor- 
mation of general value. 


2 However, as finally drafted for submission to the electorate on No- 
vember 6, 1934, the sentence (Sec. 7) read: ‘“‘All assessments hereaiter 
shall be on property at its cash value.” The various proposed tax 
changes in the Michigan Constitution were defeated in the election. 
For text of the proposed amendments see the October issue of THe TAX 
MaGAZINE, p. 552-553. 
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